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Abstract

This dissertation seeks to examine the validitthefjustification commonly offered for
a coercivé psychiatric intervention, namely that the interti@m was in the ‘best
interests’ of the subject and/or that the subjestp a danger to others. As a first step,
it was decided to analyse justifications basedo@st interests’ [theStage 1argument]
separately from those based on dangerousnessSifige’ 2argument]. Justifications
based on both were the focus of tBéaige 3argument.

Legal and philosophical analyses of coercive psitdiiinterventions generally regard
such interventions as embodying a benign patemaliscasioning slight, if any, ethical
concern. Whilst there are some dissenting voives at the very heart of academic and
professional psychiatry, the majority of psychiigialso appear to share such views.
The aim of this dissertation is to show that sugespective is mistaken and that such
interventions raise philosophical and ethical goestof the profoundest importante.

The philosophical well-spring of tH&tage Idissertation argument lay in an observation
made by Philippa Fodthat the “.. right to be let free from unwanted interferehise
one of the most fundamental and distinctive rigtiteersons, a right which takes
precedence over any.: action we would dearly like to take for his sakehis — in
conjunction with the recognition that some coergggchiatric interventions are of a
gravity as to result in the personhood of the sttpeing severely damaged if not
destroyed — suggested that the concept of persdrpiag a central role in the
formulation of the dissertation argument. For eafsgnalysis it was presumed that the
term ‘person’ could be defined by a set of necesaad sufficient conditions of which
‘minimum levels of rationality’ and ‘ability to comunicate’ were the only conditions
relevant to the formulation of justifications favercive psychiatric interventions. This
presumption was explicated into a number of potgalavhich enabled the construction
of a rigorous foundation on which to develop thesdrtation argument.

This argument then sought to determine whethertpayric assessments of irrationality
were accurate and reliable. In furtherance ofdhislysis it was necessary to examine
the reliability of psychiatric determinations irhet areas of claimed expertise namely
diagnosis, treatment and assessment of dangersushbis ‘crossing of the
disciplinary threshold’ brought to light the deadstudies on psychiatric misdiagnosis
and iatrogenic harm. A variant of tReecautionary Principlavas developed to enable
the extent of such harms to be estimated. Thasmjnificant levels of psychiatric
misdiagnosis and iatrogenic harm and erroneoussissnts of dangerousness which
were thus found are of considerable relevance yee#rical analysis of the justification
for coercive psychiatric intervention and servemoermine simple paternalistic
justifications.

! The term ‘coercive’ (rather than ‘non-consensuial)sed to indicate an intervention carried owtiast
the explicit and contemporaneous objections oftligect.

2 Not least because the number of individuals dethin Irish psychiatric hospitals is of a compagabl
order of magnitude to the number detained in Ipisbons subsequent to a criminal conviction.

% See Foot (1977), p.102.
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Introduction

They are begging us, you see, in their wordless way
To do something, to speak on their behalf
Or at least not to close the door again.

Lines from a poem by Derek Matton

Imagine the following scenario: a man runs dowmaavded street, shouting wildly,
threatening those about him and brandishing a khéas apprehended and detained by
a policeman. It is difficult to imagine circumstas where the action of the policemen
could be challenged solely on ethical grounds.

Variants on such a scenario — though perhaps rariaasatic — are, at least in the public
mind? paradigmatic of those situations which warrargnwention by a psychiatrist
even if this be non—consensual. Viewed from suphrapective, the actions of such a
psychiatrist would seem even less open to challengethical grounds, than that of the
policeman especially as the psychiatrist — beipbysician — is perceived to be acting
in the ‘best interests’ of the subject. Furtherenelin that psychiatry is presumed to
have access to mechanisms of diagnosis whichgosotisly defined and a range of
treatments which are securely grounded in evidbased studies — the psychiatrist’s
determinations are clad in the raiments of sciemukare thus given an additional
authority.

Legaf and philosophical analyses of non—consensual feyichinterventions generally
concur with such a perspective, regarding themmameying a benign paternalism
occasioning slight, if any, ethical concern. Whilere are some dissenting voices even
at the very heart of academic and professionallpayy, many psychiatrists also
appear to share such views.

The aim of this dissertation is to show that suplespective — though in accord with
the conventional wisdom — is mistaken and that swigventions raise philosophical
and ethical questions of the profoundest importafideough the general tenor of the
dissertation argument, in that it focuses on prolaléc aspects of non—consensual
psychiatric intervention, may appear to argue adait such interventions, this is most

certainly not the case as will be seen in the diagen conclusions.

! Excerpt from ‘A Disused Shed in Co. Wexford'. [Man (2006), p.39]

2 See, for example, the discussion in Chapter 6aoimyg the portrayal of mental iliness in the pepul
media.

% | refer here to the Irish courts.



In advocating such a contrarian stance, | am miraffthe evidential burden that | have
undertaken but | am also conscious that the paorepof some of those who have
subsequently recounted their own experiences obb&ibjected to a non—consensual
psychiatric intervention are radically differendrin the benign paternalism spoken of
earlier. An ethical assessment of non—consensyahyatry — if it is to make any claim
to adequacy — must make room for these alternpgvgpectives which often focus on
the experience of the subjects as being treatgubyshiatrists, as ‘objects’ or ‘non—
persons’. One goal of this dissertation is to witlee usual philosophical analysis of
psychiatric interventions so that issues as togmérsod — its propensity to being
damaged and consequently, the need for its proteetare center stage.

Before outlining the structure of the remaindethi$ Introduction, | wish to give three
examples of such alternative perspectives:

Example iRichard Bentall who is Professor of Clinical Pisglogy at the University of
Manchester, drawing on his own experiences, wittdlse preface to hisladness
Explained “... psychiatric patients have been denied a voigéding treated as

irrational and dangerous, like wild animals in aaztf

Example 2Ronald Bassmahwho subsequently practiced as a clinical psychisidgr
over twenty years, describes his first meeting Withpsychiatrist:

His bored air and mechanized rote manner of rglatrme expressed an
undisguised arrogant superiority towards a nonpersavas an object to be
acknowledged, but unworthy of respéct.

And his experience of a forced hospitalization:

Once hospitalized, you are marked with a diagrasisthat label becomes an
indelible tattoo burned into your sense of selforgeé still was the knowledge that
| could be stripped of everything: memory, identdyeams, ideals, freedom to
move or even to think. All this could be broughbat with my tormenters

feeling self-righteous, and those who cared fortmeking they were acting in

my best interests.

Example 3The National Council on Disabilityn its report on coercion in the US
mental health system, having heard the accourgg-gisychiatric patients, stated:

The overwhelming amount of testimony concernecdhtirenfulness of involuntary
interventions on people’s sense of dignity andaelfth, and, further, contended

“ Bentall (2003), p.xiv.

® This and other examples given in this Introductioa discussed in later chapters.

® Bassman (2000), pp.1397-8.

7 Ibid., pp.1401-2.

8 The National Council on Disability (NCD) is a Usderal agency empowered by law to provide policy
recommendations to the President and Congressoessnvolving disability.
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that such interventions were seldom helpful insisgl people either with their
immediate problems or with their long-range abitiyimprove their lives.

The structure of the remainder of this Introducti®as follows:

Section ATerminological issues;

Section BThe numerical frequency of coercive psychiatnieiventions;
Section CCommon legal attitudes towards coercive psycyiiatr
Section D Some dissenting voices from within psychiatry;

Section E‘Crossing the threshold’ of psychiatry;

Section F Outline of the argument to be developed.

Section A: Terminological matters

Inappropriateness of the term ‘non-consensual’

The use of the terrmon-consensualtequires reconsideration in that non-consensual,
non-psychiatric, medical intervention is legallyméted in certain situations and the
aim of the present analysis requires that thossvientions which are peculiar to
psychiatry be isolated and distinguished from pssibie non-psychiatric medical
interventions.

An example of a non-consensual medical interventionld be the giving of life
preserving treatment to the unconscious victim céaaccident. The issue is
problematic because, in the absence of consensufymedical treatment — when
viewed from a legal perspective — constitutes sauis'°

Before this theme can be explored, an issue wkiélindamental to the approach to be
adopted in this dissertation must first be cladifiron-consensual psychiatric
intervention can be addressed wholly from withiegal framework of statutes, case
law and constitutional interpretation; it can atmpaddressed from a philosophical
perspective; how, for the purposes of this distiertashould these differing viewpoints
be reconciled?

A purely philosophical approach — one which ignattesl current legal position in
relation to non-consensual psychiatric interventianight seem attractive in its
directness, however such an approach would besashperficial, and at worst risk
degenerating into a pointless analysis of posgibyehiatric interventions which
(although, perhaps, even having a basis in histbfact, such as the ‘ice-pick’

lobotomies carried out in such a cavalier faship®b Walter Freeman in the US in

® National Council on Disability (2000), p.25; thesecounts were not claimed to be a representative
sample of all such patients. See Chapter 7 (Stibee€.3) where some studies which sought to evalua
subjects’ retrospective assessments of having fidgjected to coercive treatment, are discussed.

9 Though the doctrine of legal necessity may prowdkefence.

3



the 1950-60s) now lie outside the pale of permisgigychiatric practice. There is no
point in seeking an ethical justification for psiathic practices of a bygone age. Itis
clear that the analysis must be grounded in thegmtdaw; however, the detailed
exposition of Mental Health Law is a complex tasistleft to legal scholars. The
standpoint which | have decided to adopt in retatmlegal matters, is that of an
interested and informed lay person and that whHerelissertation argument touches on
particular legal provisiong(g.whether a coercive psychiatric intervention regsiir

prior judicial approval) to take the position undiésh law as the default posititfin
regards to the making of what is, at base, a ptyilbgal and ethical — and not a legal —
argument.

Cases similar to the unconscious accident victightmivell occur in psychiatric
practice as, for example, when a patient havingriakdrug overdose is unconscious or
is so traumatised as to be unable to communicBdeemphasise the exclusion of such
cases, the expressiaroercive psychiatric interventiomvill be used rather thanon-
consensual psychiatric interventiom that it connotes an intervention carried out no
only without the consent of the subject but infdee of clear demands by the subject

that the intervention not take place.

The terms ‘diagnosis’, ‘treatment’ and ‘patient’

Some of the terms used in relation to coercive lpisyigc intervention -e.g.‘diagnosis’
and ‘treatment’ — import an aura of precision axdatitude and of beneficence that
facilitate the adoption of paternalistic attitudatitudes which are reinforced by use of
the term ‘patient’ which also carries the implicatithat the individual in question has
been assessed as being ‘a suitable case for trgtatriide term ‘dangerousness’ —
especially in the context of a psychiatric riskesssnent based on a numerical scale —is
similarly capable of importing a spurious aura xd&itude.

The Norwegian criminologist Nils Christie has notkdt: “Words are a good means of
disguising the character of our activitie¥’ and offers the term ‘treatment’ as an
example and shows how in relation to drunkennéesdreatment’ rather than its

punishment enabled the use of harsher methods.

1 See, for example, O'Neill (2005).

2 rish Law in relation to coercive psychiatric intention should not necessarily be taken as being
representative of the law of other European coesitiBelgian law, for example, is considerably more
proactive. Priebe (2010) contains an appendixghatvs the wide variation in legal rights in redatito
coercive psychiatric intervention, that exists asra sample of 11 European countries.

13 Christie (1981), p.3.

Y Ibid., p.6. See also how US medical personnel desctiteetivaterboarding’ of terrorist suspects, as a
‘treatment’; “.. guidelines ... that they document each time ailniet was waterboarded, ... whether the
detainees’ breathing passages were filled, and @aeh detainee looked between treatménts

4



The ethicist Walter Reich (1999) in his examinatidrthe social role played by
psychiatric diagnosispeaks ofthe beauty of diagnosis as a solution to human
problems”:*® one of its ‘beauties’ being:

... its power to reclassify whole categories of slbgianacceptable behaviour as
the products of psychiatrically diagnosable coodii ... and psychiatrists,
whose redefinitions make all this possible, and wéio feel themselves in the
noble position of healing where others would hanty durt®

In embarking on this dissertation, it is necessaay — in Christie’s telling phrase — this
‘veil of word$be punctured so that the nature of a coerciverugintion can be seen in
its unadorned starkness; accordingly, it would ddgsable to speak not of ‘diagnosis’
and ‘treatment’, but of howsbme people are picked bahd how, having been chosen,
‘things are done to thém

Lest such a proposal seems extreme and unwarrahéedot insubstantial rates of
psychiatric misdiagnosis, harmful treatments amdrerous assessment of
dangerousness (to be discussed in later chaptersldsbe borne in mind.

However — the point having been made and in trexests of greater readability — the
terms ‘diagnosis’ and ‘treatment’ will be used e remainder of the discussion; the
term ‘subject’ (as in onsubjectedo a coercive intervention) will be used in plate

the term ‘patient’.

Section B: Coercive psychiatric interventions: nuoa
extent and some collateral effects

B.1: Numbers involuntary detained vs. committalgrison
Mental Health Tribunals which were established utdeMental Health Ac{2001),

became operative in 2006 and because the advémts# tribunals resulted in a 25%
reduction on the number of people admitted on &nlimtary basis'’ it is of interest to
take years both before, and after, 2006. | hakentshe years 2004 and 2009 for

purposes of comparison.

2004
In 2004 there were 3,162 involuntary committalsnental hospitals in the Republic of

Ireland’® By way of comparison, in that same year thereevBed64 committals to

Risen, J. (2010). ‘Study Cites Breaches of Medkthics Against Terror Suspect3he New York Times
6 June. [Emphasis added]

15 Reich (1999), p.205.

18 bid., p.209.

Y MHC (2007), p.8.

18 MHC (2004), p.34, Table 7.



prison under sentené®. Thus, in 2004, for every 100 committed to prisover 62
were involuntarily committed to mental hospitalewever this underestimates the
extent of coercive detention in that it does notude the tle facto detained® who
comprise:
- those who, under explicit threat of being compulgatetained, ‘consent’ to
admission as a voluntary patient; and
- those who, though (legally) ‘voluntary’, have bded to perceive themselves as

being under constraift.

2009
There were 10,865 committals to prison under seeten 200” and 2,024

involuntary admissions to mental hospit&ls.

The reduction in the committals as a percentagmo¥ictions can be accounted for
partly by the advent of the Mental Health Triburialg more importantly by the rapid
increase in the number of committals to prisongikample, the 2009 figure was a 35%
increase on that for 2008.

The numerical extent of coercive psychiatric inegons mark the problem as one
worthy of investigation especially when the elabemmechanisms of the criminal law
which are designed to ensure that no innocent passconvicted, find but the meagrest
of counterparts in the systems in place to engwaerto one is wrongfully committed to

a mental hospital.

B.2: Some collateral effects of coercive psychiatrtervention

A coercive psychiatric intervention may have umuted, but serious, consequences for
a subject because of the stigma consequent onipsycltommittal and also because of
the not inconsiderable possibility of iatrogeniecrhalue to psychotropic medication.
In psychiatry, as in general medicine, misdiagnosy occur but with the additional
possibility that it may precipitate a coercive imvention. The limited possibilities of

redress for one wrongfully subjected to a coerpisgchiatric interventioff compounds

9 Irish Prison Servicé2004), p.10.

20 Keys (1999), p.116.

21 See, for example, Iversen (2002).

22 |rish Prison Servic€2009), p.3.

2 MHC (2009a), p.29. Thus in 2009, for every 10@iisoned 19 were involuntarily confined.

24 Under theMental Health Ac(2001), S.73 it is necessary for an applicanirss eek leave of the High
Court to begin legal proceedings and then to dstabilat the harm suffered was due to the psyésiatr
acting in ‘bad faith or without reasonable cafejegligence simpliciter, is not sufficient; see also
Appendix A.



this danger, as does the extreme difficulty iniggta psychiatric diagnosis, once made,

revisited.

In summary, the number of coercive psychiatricrirgations and the possibly serious
consequences of such interventions (especiallsoifirgded in a misdiagnosis) are such
as to mark the analysis of the justification foezve intervention as a problem
requiring urgent study. Furthermore, such a stedyires principally a philosophical —
rather than a legal or psychiatric — approach esfrom within philosophy that a
perspective can best be developed which is adetuaféect some measure of
reconciliation between the use of coercive psydhiaiterventions and their effect on

the integrity of the human person subjected to sutentventions.

Section C: Some legal and philosophical perspesxtive
towards coercive psychiatric intervention

C.1: Some legal perspectives

In that both involuntary committal to a mental hieesjpand imprisonment subsequent to
a criminal conviction both involve a loss of libgrit is of interest to contrast the
attitude to the courts to technical breaches aflative safeguards in the context of a
criminal trial [C.1.]] to attitudes in the context of an involuntary gisiatric committal
[C.1.9 and to the (inevitable) errors that occur whehesi guilt is determined or mental

illness precipitating an involuntary committal disgnosed. ¢.1.3.

C.1.1: Technical breaches of safequards underimenal law

The case of Judge Brian Curtin provides an excedigample of how the courts

respond to technical breaches when detention uhderiminal law is in prospect. A
search warrant had been issued in relation to i€sittiome, pornographic images of
children had been found on his computer and hebkad charged with their possession.
The trial judge held that the search warrant hauhlwefective; it had been issued at
3.20pm on 26 May 2002 and was valid for seven days; the ttdbe held that ‘days’

did not mean periods of 24 hours but actual dagstlaat consequently its attempted use
at 2.20pm on 27May rendered the search, and any evidence obtaimeer it, illegal.
The prosecution failet?

This decision is a manifestation of a wider legaigple namely, that any trespass in

excess of the strict conditions imposed by lawrgrarongful detention of even the

% The Irish Times (2004), ‘Outcome of case inevigalsiys judgeThe Irish Times24 April.
7



shortest duration, is considered by the courteta lWlamage’ to be countered with the

full rigor of the law.

C.1.2: Technical breaches of safeguards in the Mefealth Acts
A radically different attitude is shown by the ctsuto technical breaches of the

protective provisions of legislation when detentiorder the Mental Heath Acts is in
prospect. The courts view psychiatric intervergias essentially paternalistic in
charactef® and — absent any evidence of ‘bad faith’ — a pyh intervention
undertaken under the umbrella of ‘best interestgidcepted as such and, by
implication, as excluding the possibility of dam&geConsiderable indulgence is
shown by the courts in adjudicating on the legadftgoercive psychiatric detentith
even in circumstances where the, far from oneregs| requirements have been
ignored®

More recent judgements of the Irish Hifrand Suprem& Courts have reinforced
such attitudes and displayed an intolerance towangisments which are based either on
the breach of the ‘technicalities’ of the Mentalatte Acts or which seek to give

precedence to the liberty of the individual:

26 gee, for example, the Supreme Court judgmefdaden v Waterford Regional HospitaD01),
where provisions of thilental Treatment AdtL945) were unsuccessfully challenged, Hardiman J.
stating that:
| do not know that | would have been prepared tagéar as we have in this direction were it not
for the essentially paternalistic character ofléggslation as outlined im re Philip Clarke[1950]
... . [O'Neill (2005), p.97.]
"It is of interest to note that in other situationisere a coercive medical intervention might bautfia to
be justified on the grounds of ‘best interesesy(forced caesarean section, treatment of infectious
diseases, mass immunisation), not only is the raédansensus against any coercive intervention, but
such interventions also attract the rigorous seyutif the courts. [See Appendix A]
% The deference shown by the courts to psychiagtrhony in such cases, does not always extend to
other areas of the law as, for example, to crimirals especially when there is a conflict of gsigtric
evidence. In the Brendan O’'Donnell case, for edairthe court was “..scathing [in its] criticism of
psychiatric professionals[Murdock (1996).]
%9 For example, iDrton v St. John of God Hospitg?004) the applicant had submitted that the
requirements of thBlental Treatment AqtL953) had not been complied with.
The High Court held thatif'the substantive requirements of the Act are ddvith, ... | am satisfied
that this is sufficient compliance.
%0 See, for exampleZ. v Khattak & Anoi(2008) where the medical examination (on whichdétention
was grounded and which had been undertaken by W/pconsisted of a chat between the applicant, a
guard and Dr. W whilst they smoked a cigarette. Widid not take notes of the discussion, and adnhit
in court that he did not know what a mental stagngnation might entail.
The court found that:
[Dr W] described the applicant as beilgp in the clouds and then was down adaiand in
relation to the applicant’s denials that he wastadgnill or not taking his medication he stated
that ‘they are all the sarmiend that fike most of them they deny that anything is wfong
... even though | would have reservations ... neveed®bne cannot discount completely the
probability that Dr W’s thirty years’ experience ageneral practitioner ... enables him to reach
the necessary conclusions ... | cannot doubt thes flmesivhich Dr. W made his recommendation.
3LE.H. v St. Vincent's Hospital & 0(2009).



We do not feel called upon by authority or otheeatis apply to this case the sort
of reasoning that would be applied if it were argnial detention and to
investigate whether previous matters which mighveha causal relationship to the
present detention are invafftl.

The court appears not to have been cognisant gidssibility that by virtue of its harsh
criticism® of the technical grounds on which the proceedinge based,
encouragement is given to others, in more contestiases, to dispense with the strict
requirements of law.

The court cited, with approval, earlier court demis which emphasised the paternalist
nature of mental health legislation stating:

... the statute of 2001 is a scheme of protectind,avery elaborate and very
necessary scheme of protection, because of couesgome, even from general
knowledge, is aware of the serious misuse of tlhveepdo detain people in mental
hospitals which have taken place in fairly recémes in_other jurisdiction¥’
[Emphasis added]

Manifestly lacking in these judgements, is any ¢atibn that the courts entertain even

the remotest possibility that a wrongful psych@tnicarceration or a psychiatric
detention precipitated by a psychiatric misdiagsosiight occur (or have occurred) in
its jurisdiction® This is especially clear in the court’s use of téven “other
jurisdictions” in the passage just cited, and brings to mind Iedning’s ‘appalling
vista” argument to the effect that the consequences of a propoditéing true are so
appalling, that one must conclude that they ardmet— a less than satisfactory basis
for conducting a rational argument especially iatten to mental health. Such an
approach is also evident in the passage firone Philip Clarke(1950)(supra) —often
cited with judicial approval — which uses the pleréallegedto be suffering from such
infirmity”*” rather thartsuffering from such infirmity"which eloquently bespeaks the
unwillingness of the Irish judiciary to trespassvamat it considers to be, psychiatry’s
dominion.

A further point in relation to the attitude of thiessh courts concerns their willingness to

‘muddy the watetdy conflating issues of dangerousness and patenmd which

zz Ibid., citing Cudden v The Clinical Director of St. Brigid's Haisp (2009).
Ibid:

These proceedings were initiated and maintainepuoely technical and unmeritorious grounds. It
is difficult to see in what way they advanced thieiiests of the applicant who patently is in need
of psychiatric care.

3 Ibid, citing RL v Director of St. Brendan’s Hospité2008).

85 Despite clear evidence that such cases have ectsee, for example, the Manweiler case.

% See, for example, Cohen, N. (2004) ‘Schooled anglal’. The Observerl February.

37 Emphasis added.

38 See, for example:
- [Gooden v St. Otteran’s Hospitg005) 6uprd]: “ This situation [i.e. his release] would apply
even if the patient in question was so mentallgsito be a danger either to himself or the public.
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severely compromises the rigor of the intellecgtahce adopted; the argument to be
developed in this dissertation (which separatagessf dangerousness from other

relevant matters) evolved out of a need to remedi sonfusions.

C.1.3: Contrasting attitudes of the courts to eimariminal
conviction and psychiatric committal

Misdiagnosis is a well-recognised phenoménamnon-psychiatric medicine and — in
that psychiatry has no access to the battery afitheé biological and other tesfsthat
are so readily available in non-psychiatric medicinit might reasonably be expected
that the incidence of misdiagnosis in psychiatngadess than in non-psychiatric
medicine. A psychiatric misdiagnosis may well [jpéate a coercive psychiatric
intervention leading to loss of liberty yet neitlilee psychiatric profession nor the legal
system appear to be fully cognizant of the possilof such serious eventualities: for

example, the Mental Health Tribunals which weralelshed under th®lental Health

- [In re Philip Clarke(1950)(suprg]: “ ... alleged to be suffering from such infirmityrémain at
large to the possible danger of themselves andathe

The appeal to dangerousness is something of aruden that, for example, a suspect charged with

particular gruesome assault, on evidence whicbrspelling €.9.a detailed confession) but which was

obtained by virtue of a technical breach of the (aw.the case of Judge Brian Curtguprg will
nonetheless be set free though clearly presentirigrelevel of danger to others.

39 Appendix I, which examines estimates of iatrogdriom and misdiagnosis in general medicine,

concludesinter alia, that:

— A conservative estimate of the rate of misdiaghosgenerali(e. non-psychiatric) medical
practice in Ireland is in the region of 25%.
— The rate of iatrogenic harm occurring in Irelasdt least comparable to that of the US.

The Harvard Medical Practice Study on iatrogenierhen US hospitals [Brennan (1991)] found that:
Results Adverse events occurred in 3.7% of the hospééilins ... and 27.6% of the adverse
events were due to negligence ... Although 70.5%eadverse events gave rise to disability
lasting less than 6 months, 2.6% caused permangistipling injuries and 13.6% led to death.
...(p.370)

More recent reports from the US covering the y2a@2-2007, found that the incidence of iatrogenic

harm had not decreased over time. [See, for exar@pbely, D. (2010). 'Study Finds No Progress in

Safety at HospitalsNew York Times24 Nov.]

The data in relation to iatrogenic harm as uncayénevarious studies is often difficult to recorcdue to
the adoption of conflicting methodologies, diffegidefinitions of ‘adverse event’ and assessments as
causality; however the following paragraph providdsalanced summary of the overall position:
In the United States, iatrogenic harm was foun8.118% of all non-psychiatric hospitalizations
and fatal iatrogenic harm, defined as the medicak @r negligence contributing to the death of
the patient, was found in 0.47-0.5% [among otheenBan (1991) and Grady (201)prq.
Most adverse events resulted in minor impairmen6-53.1% of iatrogenic harm was estimated
to be avoidable. Different definitions of iatrogeharm and differences in methodology might
explain the differences in overall harm (and itsidability) found. One of the authors of the 1991
study claims that figures in Ireland are even highat empirical evidence on the Irish situation is
lacking, as is evidence on psychiatric hospitalisst [Professor Joris Vandenberghe, personal
communication]
40 According to an editorial in thamerican Journal of Psychiatfirst & Zimmerman (2006)]:
Despite widespread acceptance that most psychéisicders are ‘diseases of the brain’, the field
of psychiatry has thus far failed to identify aglenneurobiological marker that is diagnostic of a
mental disorder. ... Although many candidate labasetests have been proposed over the years
... hone has been found to be sufficiently senskive specific to be suitable for psychiatric
diagnosis.
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Act (2001) — and in the face of strenuous oppositiomfthe psychiatric professitn-
whilst they may review a subject’s treatment anigiion and may order his release,
appear to lack the power to reverse a diagnossadrmade. Furthermore an
individual who was subjected to a coercive psycluattervention consequent on a
misdiagnosis attributable to psychiatric negligéhe® on release, precluded from
seeking recompense for the damage that he suffdiieid. provides a stark contrast to
the attitude adopted by the courts in dealing witiminal matters where the courts are
not only cognisant of the possibility of a wrongbanviction but the criminal legal
system is structured in such a fashion as to erbatehis possibility is minimisef.

It is difficult to find grounds to explain the coasting attitudes adopted by the Irish
Courts to cases of psychiatric misdiagnosis leatbran involuntary committal, and
cases of wrongful conviction leading to imprisonmerher than that the psychiatric
intervention is assumed to be motivated by thet‘lmgsrests’ of the subject (and hence
to be, unequivocally, to his benefit), whereasrttwivation for imprisonment is the
punishment of the subject (and hence, presumablyistdetriment).

Some legal commentators, however, are sceptiahpkuch analysis and have
suggested that the deferential attitude adoptetidgourts towards coercive
psychiatric interventions flow from less altruistimotives:

Judicial reluctance ... is arguably indicative ofraninal justice system content to
sweep the ethical dirt under the legal carpetpnagmatic desire to leave difficult
decisions about what to do with the weak and slyaimiproductive to those
whose practices are least subject to scrifiny.

A mask of disinterested benevolence has often dease cover for other intereéts,
but even in cases where no such hidden interesiseolved, is an intervention in the
life of another on the grounds of their supposex$thnterests’, an adequate ground?

This question lies at the heart of the argumebtdeveloped in this dissertation.

C.2: Some philosophical perspectives

In contrast to non-psychiatric medicine, the useadrcion is perhaps the most ethically
distinctive feature of psychiatry and for that ima#g might be expected to be the
central focus of philosophical writings on psychyayet — with some notable

exceptions — the topic features but rarely. Dismusof the relevance of rates of

1 Raftery, M. (2005). ‘Psychiatric profession aagain’. The Irish Times26 May.

“2 As distinct from ‘bad faith or without reasonabkere’. [See Appendix A]

“3 The legal maximBetter that ten guilty persons escape than thationecent sufférattests to such
attitudes.

4 Wilson & Smith (1995), p.405.

5 As occurred, for example, in the™8entury imperialist interventions in Africa.
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psychiatric misdiagnosis or iatrogenic harm, togfae ethical justifications for the use
of coercion in psychiatry, is even less common.

Of the notable exceptions, Michel Foucault is prieemt yet his critiques are of a level
of generality that — with the exception of his as@ of psychiatry’s claim to being a
‘science®® and of the use of psychiatric expert evidenceimioal trials’’ — that they
have not been of use in framing the dissertatigaraent.

Anthony Kenny is another notable exception. Kemmgriticising the then current
Mental Health legislation which, he argued, manéddsa Platonic enthusiasm for the
replacement of judges by doctdf8 argued that:

The humane and benevolent optimism characteristii®approach is not
incompatible with a certain ruthlessness in itcfical application. ... Obviously,
the standards of evidence required to show thaesamis a patient requiring
treatment do not have to be as rigid as those nedjto show that he is a guilty
man meet for punishmefit.

A possible consequence is, according to Kenny,thata terminology to be clarified
shortly — the ‘personhood’ of one subjected to Sntérvention is damaged or
destroyed®

Some other philosophers level a more indirect @mdesimes barely perceptible
criticism of coercive psychiatrg.g.Binswanger* Haberma¥ and Gadamet’

Many other philosophers - especially its sub-digeg’'Philosophy of Psychiatiy-
adopt a deferential stance towards psychiatry tiaguh, for example, an uncritical

acceptance of its status as a ‘science’. JenHé@sen, a member of the Executive

“® Foucault terms such claimgrotesqué [Foucault (2003), p.11]; see Chapter 4.

" Foucault calls such expertsiffoons [Foucault (2003), p.36]; see also Foucault (1978)

“8 Kenny (1969), p.24.

*9 |bid.

*0 |bid: “The point is made very early on in the Repubiiattmadmen have no rights: they may not claim

their property, they are not entitled to the trtith.

°1 Binswanger in that he emphasised the importancemimunication and of establishing a mutual

relationship of trust between therapist and subj&ete, for example, Frie (2000), p.21:
Binswanger’s case studies stem primarily from t820k and 1930s, when schizophrenics were
often seen simply as medical objects to be obseawedreated in whatever way possible. Unlike
many of his contemporaries, Binswanger viewed tliszophrenic patients as sentient human
beings who had lost their sense of relatednedse Sullivan, who is similarly known for his work
with schizophrenics, Binswanger usually became aauainted with his patients.

%2 For example, Habermas (1986), p.369:
The socio-psychological costs of a rationalisatigstricted to the cognitive instrumental
dimension - costs that are externalised by soeirtyshifted to individuals - appear in different
guises, ranging from clinically treated mentaléses through neuroses, phenomena of addiction,

%3 For example, Gadamer (1996):
— ... the loss of personhood. This happens withidioag science when the individual patient is
objectified in terms of a mere multiplicity of dat{@.81)
— The picture of the individual which is construtten the basis of standard values is an extremely
precarious and unreliable one. (p.160)
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CounciP* of theAssociation for the Advancement of Philosophy asytRiatry
provides one of the more extreme examples of stiithdes:

- The biomedical model is now the way things are dangsychiatry;
Freudianism and phenomenological approaches digdthae DSM-IIl. Once
something becomes “normal science” there is no fanehilosophical debatés

- ... the amazing work that philosophers have done tehore up psychiatry
against attacks by those who claim it a pseudaiseie... (p.3)

- The hope is that philosophers and psychiatrestsform a partnership to
counteract the growing critics of the field. (p.5)

The same issue of tiBulletin for the Association for the AdvancemerRlilosophy
and Psychiatryalso contained the following contributions:

Reqgo (2007)

Within this field of study Thomas Szasz is certaitle world’s most discredited
man. And yet he uncritically appears like Aristodis the basis for an improbable
number of discussions about psychiatry. (p.9)

Sadler (2007)

We can understand the profound sense of offencet &yo Szasz’ writings from
the vantage point of the families of the mentdlly For them, Szasz, is the
intellectual promoter of stigma, the blamer of wid, a partner to the Sociology
movement. Who could take such dangerous talksgyio(p.10)

Weiner (2007)

As a mentally ill patient living on disability ... Have had a similar reaction to
Szasz ... In the course of my readings | found myseysically unable to touch
Szasz’ most famous bookhe Myth of Mental llines®r fear that | would be
rendered not mentally ill but merely disgusting a&wd. (p.15)

Hansen appears to be one of those philosophersliEdby Papineau (2006) who see
the role of philosophy as being that of buttressireggstatus quo whether this is
manifested in ‘common sense’ or in professionakemsus; Hansen’s enthusiasm to
“shore up) psychiatry makes her into an apologist rathentha insightful critic and is
reminiscent of the emperor’'s minions complementimg on his beautiful clothes — a
role surely not appropriate to philosophy.

On the occasions that philosophers of psychiatty turn their attention to justifying
the use of coercion, they appear to accept a lstamedard of rigor than might normally

be expected in philosophical discussion; for examiklW.M. Fulford (a psychiatrist

** Jennifer Hansen is Professor of Philosophy at&trence University.

%5 Hansen (2007), p.3.

%8 On the role of philosophy in psychiatry see, feample, Neimark (2009):
Typically, explorations into important issues irygsiatry that might help the discipline refine its
understanding, explanations, and ultimately itsicél utility tend to deteriorate into either
dichotomized nature versus nurture debates or ewgpof bland "biopsychosocial" models,
which essentially posit that it's all just reallgraplicated, so why bother? As a result,
fundamental questions about psychiatry’s philosggdhinderpinnings remain largely
unexamined.
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and philosopher of some considerable eminence)itmg about a case of a depressed
patient, Mr. A.B., who was possibly suicidal, state

This case, which is a clinically standard one, shpwst how compelling is the
moral intuition under which most compulsory treatnis carried out. Although it
involves a clear infringement of liberty, few wowddsagree with the psychiatrist
that he had “no option” but to proceed as he didYet, widely shared as this
intuition may be, compulsory treatment, even iliically standard case like Mr.
A.B.’s, has its opponents. Some have argued ltiga¢tosion of liberty involved
is simply too high a price to pay for the benefitsich such treatment may bring
in individual cases (Szasz, 1963). Others, moreafchave seen init a
conspiracy: Foucault, for example, ... has claimed @il compulsory
“treatment”, so called, is really a form of poldiccoercion (1973). We may
dismiss such claims. We may ... regard as “repéllbetattitude of those who
woul507| refuse compulsory treatment even to a suigidiepressed patient like Mr.
A.B.

In the seeming absence of an established tradifioigorous philosophical analysis of
the possible justifications for coercive psychiathe most pressing problem is to find
concepts which will enable a philosophical framewiar be constructed within which a
fruitful discussion of possible justifications mbg possible. This problem will be

addressed in Section ffa).

Section D: Some perspectives from within the psyiriu
profession

D.1: On the extent of coercive psychiatric practice

The psychiatric justification for coercive intentem is primarily based on the belief
that psychiatric treatments and diagnostic procesiare securely grounded in
evidence-based studies, thus ensuring that psyistsadre in the optimal position to
judge both the best interests of a subject diaghwsth a mental illness and the
particular psychiatric intervention that would bisther these interests. There appears
to be a widespread perception amongst psychiathiatnce a coercive intervention is
adjudged by them to be in the best interests abgst, no further substantive bar
exists to implementing that intervention.

The unwillingness of the courts — and of philosapha psychiatry — to fully confront

the gravity and extent of coercive psychiatric ficas was noted in an earlier

subsection but such unwillingness also extendsyolpatry® where the concept of

" Fulford (1989) p.188-9.

The reliance on intuition rather than explicit jfisation is all the more surprising in that theypiiatric
definition of delusion is, in essence, a beliefehhihe who professes the belief, is unable to justif

%8 See Thornicroft (2006), p.154involuntary commitment is rarely acknowledged hyfessionals to be
one fundamental element underlying mental healthices’
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‘coercion’ is so underexplored in both researddrditure and textbooks (and its extent
so minimised) as to merit the description ‘denial’A search, for example, of the
journal TheNew England Journal of Medicirder occurrences of botltobercion’and
‘psychiatry in the text of any article published between epter 1993 and September
20009, yielded 5 results only 3 of which addressmatave psychiatry and these were
book reviews? A search of the journ&hilosophy, Psychiatry, & Psychologgtween
March 1993 and September 2009, fawercion’in the ‘subjects’ field retrieved no
results and in ‘full text’ retrieved 49 results whi- with the exception of an article by
Szasz, various responses to him and reviews afdrik - yielded little of direct
relevancé?!

Szasz — as may have been gleaned from the natthre oéferences to him by Hansen
and Fulford $uprg — is something of Béte noireto many of his professional
colleagues; he has been an unrelenting critic nigtaf the use of coercion in
psychiatry but of the psychiatric ‘project’ itsalé it is commonly understood — indeed
he has argued that coercion is intrinsic to psyghia

Psychiatry and coercion are like conjoined twirarsty a single heart: they
cannot be separated without killing at least o@eercion (the use of force) is
here to stay. The impulse to use force is reflexitvcan be domesticated, but it
cannot be destroyed.

The position for which | argue is different to arwhsiderably less extreme than Szasz’s
and will be set forth in the dissertation conclusidut his main relevance at this
juncture is to permit the nature of the reactiothef psychiatric profession to his

views? — especially in relation to his criticism of theey and extent, of coercion in

psychiatry — to be more clearly seen.

%9 Though, amongst others, Beattie (2009), Swansdd3)2 Van Dorn (2006) and Large (2008) manifest,
to varying degrees, a somewhat sceptical attitodee benefits of using coercion in psychiatry as d
Priebe (2009) Priebe (2010), LeBel (2011a), LeR6éll{b), and Newton-Howes & Mullen (2011) which
are discussed in Chapter 7.

See also Oaks (2011) who reports on a confereridarhBresden in 2007 under the auspices of the
World Psychiatric Association on the topic of caencin psychiatry; one result of this conferenceswa
the publication of an edited collection of artic[&llert (2011)], Oaks (2011) being one such éetic
Oaks — who describes himself as a ‘psychiatricisarv— though initially optimistic, has seen ltl
progress in perspectives such as his being giveudience by mainstream psychiatry.

%0 Searches for eithetforcible medication” AND psychiatrpr “ forced treatment" AND psychiatry
yielded no results. [Searches conducted on 1leSemr 2009.]

®1 Search conducted on 11 September 2009.

62 Schaler (2004), p.53.

%3 These reactions ranged from when, as a Profe§§myohiatry, he was banned from teaching as a
result of having publishe@ihe Myth of Mental llinesso calls to the American Psychiatric Association
for him to be disciplined for voicing his criticisof psychiatry outside of professional circles.48z
(2010), p.229].
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Schaler (2004) — which consists of articles by sofm®zasz’s critics with Szasz
responding to each in turn — contains two partitylkagregious examples of the
professional ‘denial’ of the extent of psychiatrmercion.

The first occurs in an article by E. James Liebetfthaho writes: One rarely hears of
someone being committed involuntarily to a mentabiital, and Szasz provides no
statistics”®
Szasz responds:

This an astounding assertion. Not a day passéewithe media reporting that
this or that person has been detained for ‘psygtiavaluation’. ... | suppose that
in 1842, a comfortable, upper-middle class Americaely heard of a slave being
mistreated, .°°

As to statistics, Szasz cites references in relbatich states:

According to the latest statistic&€dch year in the United States well over one
million persons are civilly committed to hospitéds psychiatric treatment. ... It
is difficult to completely separate discussionsaltintary and involuntary
commitment because voluntary status can be comveftieiently to involuntary
status, once the patient has requested relé¥se

The second example is a contribution by Rita Sithamo speaks ofa few

individuals’:
... who cannot be held accountable. A mental digglit disease deprives them
of even the minimal capacity for rational and vaarg choices on which the
law’s expectation of responsibility is predicated.For these few ... social

control may be best served by confinement in arseeospital setting especially
in the case of those who are dangerously inSane.

As part of an extensive rebuttal of Simon, Szasarents:

| regard an institution in which an individual ricarcerated, often for decades or
for life, as a prison, even if it is called a ‘hdapsetting.” Simon does not address
this issuée’?

Denial in relation to coercive psychiatry featunes only in relation to the extent of
coercive practices but also to the locus of respditg for their use; Pies (2004), for

example, argues that:.". involuntarily hospitalization is not intrinsicglla function of

psychiatric diagnosi$’* and quoted with approval a legal textbook whiajuad that:

% professor Lieberman is Clinical Professor of Pitch at the George Washington University.

% Lieberman (2004), p.229.

68 Szasz (2004a), p.242-244.

7 Ibid. p.243; [References omitted].

®8 professor Simon is University Professor, Departnoédustice, Law and Society at American
University in Washington.

%9 Simon (2004), p.200.

0 Szasz (2004b), p.203.

! Pies (2004), p.343. Ronald Pies is Clinical Psse of Psychiatry at Tufts University. [Emphasis i
original].
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... mental health professionals must understandttignot they who make
commitment decisions about patientSommitment is a judicial decision that is
made by the court "2 [Emphasis in original]

D.2: Some dissident voices from within the psychiat

The goal of this subsection is to show that cstits of various aspects of psychiatric
practice which will be made in later chapters,rasethe criticisms of a maverick
contrarian but have also been made by eminent agagesychiatrists some of whom
are highly critical of the direction taken by modgsychiatry. The views of these
‘dissident’ psychiatrists are culled from later pteas of this dissertation where their
context is clarified; they are quoted here withiouther comment. They are broadly
categorised under the headings ‘Gene@l2[]], ‘Diagnosis’ [D.2.4, ‘Treatment’
[D.2.3 and ‘Assessment of Dangerousnefs2/4].

D.2.1: General

Example 1Such lack of attention to logic and critical tkiimg in psychiatry may
be found even at the very core of clinical psyafagiractice. ... Does a
psychiatrist always know what is a good or bad iargpt?>

Example 2“Rationality” and “irrationality” are among theast important
concepts in both psychiatry and philosophy. Ygtpgtrists have generally not
presented any explicit account of them and hawenaibt distinguished these
concepts from related ones like “mental health” émdntal illness.*

Example 3... American psychiatrists rarely study mentallyltiey people. ...
Psychiatry lacks a conception of healthy mentatl lié., it lacks an understanding
of psychological normalcy. As a result, most aspe€ patients' lives are
perceived in pathological terms. ... By default, thexental health comes to mean
social conformity’®

Example 4Most psychiatrists with whom I've talked agregimciple with the
approaches for which there is an evidence basdebuactually use them or
prescribe their use. ... We do not ensure qualityunown ranks. Our system of
self-discipline is erratic, inconsistent, and atst in the public interest. We allow
an unacceptable rate of medical errors in our m@&ckven as we campaign for
tort ref7%rm. We have let the biopsychosocial mdmlome the bio-bio-bio
model!

Example 5The whole picture (on the provision of care ae@tment) is distorted
by the use or prospect of compulsion, which dgteaple from seeking treatment,

2 |bid., p.341.

"3 Professor Milos Jenicek in his opening addressdonference orEvidence Based Psychiatry
[Jenicek (2003)].

4 Culver & Gert (1982)Philosophy in Medicine: Conceptual and Ethical ssin Medicine and
Psychiatry, p.20.

> Wiggins & Schwartz (1999). Dr. Schwartz is prafesof psychiatry at Case Western Reserve
University. Dr. Wiggins is professor of philosopatythe University of Louisville. Both are foundin
members of the Association for the AdvancementhifoBophy and Psychiatry.

¢ Sharfstein (2006), p.3. Steven Sharfstein isst Peesident of the American Psychiatric Associatio
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denies them the right to choose the treatmentwlaay, and prioritises certain
kinds of patient in the offer of servicés.

D.2.2: Diagnosis

Example 6[Describing the meeting of a DSM-III diagnostibsammittee] ...
criteria, and even whole diagnoses, were createlispensed within a session that
involved a small group seated around a computerited. ... “one criterion was
dropped because a workgroup member piped up wilb that sometimes.™

Example 7[Reading the draft DSM-V] ... is to see the disicipls floundering
writ large. Psychiatry seems to have lost its weg forest of poorly verified
diagnoses and ineffectual medications. Patients se@ek psychiatric help today
for mood disorders stand a good chance of beingndsed with a disease that
doesn't exist and treated with a medication lititere effective than a placeﬁ%.

Example 8[In discussing the draft DSM—-V] The suggestebitsteshold and
premorbid diagnoses ... could add tens of millioneefly diagnosed "patients"
— the majority of whom would likely be false pogés subjected to the needless
side effects and expense of treatment. ... it has lsensitive to the great risks
of false positives, of medicalizing normality, aoictrivializing the whole concept
of psychiatric diagnosi&.

Example 91t is my belief that the full picture of schizamia is, to a
considerable degree, iatrogenic; that is, it isiglly created by the psychiatric
intervention itself, establishing a pathway ofelés behaviour extending over
weeks or months, with heavy medication and instihalisation. Thus, the young
person loses connection with ordinary living atitical time and finds it difficult
to reintegrate back into society. It is only tthikat the full picture of the illness
we call schizophrenia superveriés.

Example 10Despite diagnosing schizophrenia in similar prtipas of patients,
the Jamaican psychiatrist and British psychiatsktsved low levels of
agreement owhich patients had this illness. ... There was agreemeth®
diagnosis for 16 (55%) of these patients, and desgent on the diagnosis for
the other 13 (45%Y

D.2.3: Treatment

Example 11A series of pivotal effectiveness studies, inqisgtry—STAR*D,
CATIE, and STEP.BD—have compared real-world perfomoe of various
treatments in depression, schizophrenia, and bripidarder. STAR*D showed
that virtually all antidepressant strategies hadadmd similar efficacy in major
depression. CATIE showed low effectiveness andlamsomparability of

" Royal College Of Psychiatrists (2004), p.1, irursission to the (UK) Joint Committee on a draft
Mental Health Bill.

8 Ritchie (1989)p.698. Karen Ritchie was formerly Chief of Pswthy at the University of Texas.

9 Shorter (2010). Edward Shorter is Professor eHstory of Medicine and Psychiatry at the
University of Toronto.

8 Frances & Spitzer (2009). Robert Spitzer wasditoeof both the DSM-IIl and DSM-1V; Allen
Frances was the chairman of the DSM-IV Task Force.

81 Browne (2008), pp.258-9. Ivor Browne was Profesédsychiatry at University College, Dublin and
Chief Psychiatrist to the Eastern Health Board.

82 Hickling (1999), p 284. [Emphasis in originaffrederick Hickling is Professor of Psychiatry aeTh
University of the West Indies, Jamaica.
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antipsychotics. And STEP.BD showed that antidemssare not effective for
bipolar depressiof?

Example 12[Discussing the CATIE study] The most stunningdfing was that
psychiatrists tend to ignore life-threatening, tad#ée medical conditions in
patients presenting for treatment with schizoplaer®f patients entering the
study, 45% had untreated diabetes, 89% had untrésteerlipidemias and 62%
had untreated hypertension. ... [CATIE] did exposeoaful standard in the
medical management of schizophrenia offered byhiarists®

Example 13 The list of problems with the DSM-1V is well kmm. They include
the significant degree of comorbidity among pasettie related problem of poor
separation among DSM-IV disorders ... as well agpthar separation of disorder
from normality, the dramatic non-specificity of pheacologic agents in treating
the various disorders ... our current practice ohgigust about every class of
psychotropic to treat just about every class obrdier®

Example 14[Discussing research findings on atypical antjpsyics] ... what
was seen as an advance 20 years ago ... is nownhindaw, seen as a chimera
that has passed spectacularly before our eyesebdiftmppearing and leaving
puzzlement and many questions in its wake. ... Theieps invention of the
atypicals can now be regarded as invention onéyerly manipulated by the drug
industry for marketing purposes and only now ba&rgosed... But how is it that
for nearly two decades we have ... ‘been beguilet thinking they were
superior?®

Example 15[Discussing the use of antipsychotics in thettresnt of the elderly]
As clinicians we talk abotthe best interests of our patientstHow can a
treatment which doubles the rate of cognitive aegliriples the rate of stroke,
doubles mortality, substantially increases falld &actures and reduces quality of
life be beneficial, . &’

Example 16According to the published literature, it appekiteat 94% of the
[antidepressant] trials conducted were positivg.c8ntrast, the FDA analysis
showed that 51% were positife.

D.2.4: Assessment of Dangerousness

Example 17Predictions which can be employed to guide densiand actions
are difficult when the base rate for the eventagiedicted is low. To take a
hypothetical example: if the annual rate of serigiotence in a community is 20
per 100,000, then with a predictor with a spedifieind sensitivity of 95% for a
society the size of New Zealand (3 million), youlwie able to prevent in each
year 570 assaults, will miss 30, but the price ldliconfining 150,000 innocent
Kiwis.®

Example 18... predictions of violence are highly subjectivelsseem at best
unreliable and at worSimprecise ... and perhaps fruitless.”... unreliable
assessments of dangerousness of patients compsatmésprofession's position of
acting beneficently, ... accusations of maleficerttome are difficult to defend.

8 parikh (2009). S.V. Parikh is of Department ofdPsatry, University of Toronto.

8 Bick (2007), p.465.

8 Phillips (2010), p.10. Sidney Phillips is Clinidarofessor of Psychiatry at Yale.

8 Tyrer & Kendall (2009), p.4. Tyrer & Kendall (28pwas an editorial iThe Lancet.

87 Ballard(2005). Clive Ballard is Professor of Old Age Fsigtry at the University of Newcastle.

8 Turner (2008), p.252. Erick Turner is a formenickl reviewer of psychotropic drugs at the FDA.
8 Mullen (1984), p.10. P.E. Mullen is ProfessofFofensic Psychiatry, Monash University.
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The maxim ‘above all do no harirhas been ignored in the case of patients who
are condemned to a limbo existence on crowded wards

Section E: Crossing the disciplinary threshold

Is it necessary to cross the disciplinary thresRold

At the start of this Introduction it was suggedteat in order not to prejudge an ethical
investigation of coercive psychiatric practiceg terms ‘diagnosis’ and ‘treatment’
should — at least mentally — be replaced by teunhk as ‘how some people are picked
out’ and how, having been chosen, ‘things are dortbem.’

The adoption of such a terminology would clearlgioate that the disciplinary
boundaries of philosophy and psychiatry must besed to enable the field of
investigation to become not only what psychiatrsstgthey do, but what they actually
do. To argue otherwise would necessitate acceptifeca value the account of
coercive psychiatry as told by the generalitf psychiatrists and would mean
implicitly accepting psychiatric diagnostic praet; treatments and assessments of
dangerousness as being essentially unprobleffatic.

The seeming certainty of an assertion by a psyistidhat a subject should be detained
and forcibly treated on, say, the grounds of hisggaousness to others, would suddenly
evaporate if a not insubstantial possibility ofoeris found to exist. A refusal to
acknowledge the relevance of, for example, the Regidhe National Council on
Disability (suprg or the opinions of psychiatrists who dissent fribva views of their
more mainstream colleagues, to an ethical invastigaf coercive psychiatry, would
not only eviscerate any such scrutiny but woukljdgest, render it a deeply unethical

exercise”

%' Welsh & Deahl (2002), p.254. Welsh & Deahl (20824n article on psychiatric ethics. Susan Welsh
is a Specialist Registrar in Old Age Psychiatry;fiteDeahl is a Consultant Psychiatrist at St
Bartholomew's Hospital, London.
1 Though such an assessment is subjective, théigasitin for using it and other terms such
‘mainstream’ — and, conversely, the term ‘dissidemill become clear on a reading of the main
chapters of this dissertation.
92 And that on the (presumably rare) occasions whenp are problematical, their resolution lies solely
within the jurisdiction of the psychiatric professi See, for example, Brakel (2010):
If that is considered a problem by psychiatrysitip to psychiatry to try to come up with the
remedy. It should not look to the law or the ceplgt alone the United States Supreme Court, to
do the profession’s dirty work (if it is that).
Samuel Brakel is Professor of Law at DePaul Uniter€hicago; the question might well be posedaas t
whether Professor Brakel would apply the same réagdo other professions — such as tax accountants
— whose practices might be more likely to haveraadiimpact on individuals such as professorswf la
9 In that it would purport to be that which it istr{anless, of course, its provisional and tentatisture
was obvious.).
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My MPhil dissertatio® raised similar problems and — in that the concalptcheme
used there is the progenitor of the one to be irs#ds dissertation — may be of some
interest at this point. The dissertation was aam@Rration of the ethical grounds on
which end-of-life decisions were made in relatiompatients diagnosed as being in a
Persistent Vegetative State [PVS]; the generafitpedical opinion being that this
condition offered no hope of recovery and that suetrents lacked consciousness and,
in particular, the ability to experience pain. iEéhand legal discussion of such cases
seldom looked behind this medical consensus. @maation of the medical research
findings, however, a high rate of misdiagnosis feamd to exist® with some patients
recovering and reporting that they had been coosa a time when their medical
carers adjudged them to have lacked consciousigssthical examination of this
revised problem was considerably more complex tharproblem as originally stated;
furthermore (to echo the earlier point) a refusatross the disciplinary boundary to
examine, for example, rates of misdiagnosis, redutt a deeply misleading
formulation of the underlying ethical problem swahto render any resulting ethical
analysis into something resembling a charade.

The conceptual scheme used in discussing the Pot8gon relied on two pillars: an
analysis of euthanasia by Philippa F8aind the use of a stipulative definition of
personhood. The same two pillars will be usedhanformulation of this dissertation
argument and will be discussed in Sectianffa.

Before leaving this discussion on the appropriaterd crossing disciplinary
boundaries, it is noteworthy that one of the moBtiential philosophical critiques of
psychiatry’ was by a philosopher — Foucault — who not only matsa respecter of the
traditional disciplinary boundaries, but whose p&dphical analysis drew its power out

of that very fact®

% Roche (2000)An alternative conceptual structure for the resintof ‘end-of-life’ problems involving

PVS patientsMPhil thesis. University College, Cork.

% Andrews (1996), for example, reported a misdiagnae of 43%.

% Foot (1977).

7 Gutting (2005a) (p.49), quotes Roy Portdfinie has proveMadness and Civilizatiofar the most

penetrating work ever written on the history of mesk’

8 See, for example, Gutting (2005), p.4:
General interpretations of Foucault suppress higimality by presenting his work as the solution
to the problems of an established discipline dhadnitiation of some new discipline. This
ignores the crucial fact that disciplines are @elgi the dangers from which Foucault is trying to
help us save ourselves. His attacks are on theeqhanecessary presuppositions (such as that
madness is mental illness, ... ) that define disegdi Therefore, they can be launched only from
the peripheral areas where the defining assumpliegs to lose hold.
To present Foucault as working within an estabtistiscipline or, even worse, as attempting to
found one himself is to contradict the basic thafdtis efforts.
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One consequence of widening the investigationctude aspects of psychiatric
practice is that it becomes imperative that thewdision be tightly focussed; this entails
that the analysis of some concepts — such as geredn- which would normally
receive a much more thorough discussion if a pyskliosophical approach were

adopted, will necessarily be curtailed.

Who may cross the disciplinary threshold?

At first glance it might seem that professionallgications in both philosophy and
psychiatry would be the most desirable attributesrie seeking to scrutinize the ethical
justifications for coercive psychiatry; however discussed in Chapter2a ethic of
collegiality often exists between members of a @ssifonal group which results in at
least a ‘blunting’ of criticism of the professionaf professional colleagué®

Professor Fulford, for example, in his discussibthe ethical justification for coercive
psychiatric treatmens(prg may be thought to have allowed his psychigigcsonato
overwhelm his philosophical analysis.

Foucault, though preeminent amongst philosophepsydthiatry, was not a psychiatrist
indeed he manifested a degree of antipathy towhetgrofession:

Foucault refers to thetfalaisé and the ‘great personal discomfdrthat resulted
from his experience of working at Sainte-Anne. $heation appears to have
centered on Roger, a patient of Foucault’s, who sudgected to the ultimate act
of therapeutic despair, namely, a prefrontal lobotp... Not only does it seem to
have derailed Foucault’s plans to become a psy@tiaut it also seems to have
left him with an ‘indelible image of sufferint:°*

The fact that Foucault adopted a critical staneeatds psychiatry was perhaps due to
his personal history and temperament more tharstbdining as a philosopher.
However, the discipline of Philosophy — though pg$preeminent — is not alone in
fostering a degree of scepticism towards the sacoets of the wider world; Law is
another such discipline. Gunnar Olofs$ffa sociologist, has written on the problems
that arise in professions which have been essntisbmpt from independent
oversight; he speaks of tha@ark side” of such professionsi-e. those deeply
problematic areas which are well recognised fromhiwithe professions but which are
not publicly acknowledged. He considers the udelmftomy to be an example of the

dark side of psychiatry; Kingdon’s (2004) findffigthat UK psychiatrists considered

% Where the termsbnfirmation bias * informational cascadés' groupthink and ‘herding are
discussed.

190 Wwitztum (1995b), for example, has discussed thetance of psychiatrists to overturn a diagnosis
made by a colleague. [See Chapter 4].

101 \Whitebook (2005), p.317.

192 Gunnar Olofsson, School of Social Sciences, Usitenf Vaxjo, Sweden.

193 Kingdon (2004), p.402.
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the misdiagnosis of schizophretffaby otherpsychiatrists to becommot, is perhaps
another. Olofsson’s (2007) conclusion was that:

The most effective countervailing power to the noatlprofession was not
politicians or administrators, but representatioeanother profession, in thsig
case the law ... This finding thus points to the kag of professions balancing
and controlling each othé®

A legal training is designed to permit a practigoto quickly get to the heart of
contentious issues which may well depend on hitgginical matters of which he may
have had no previous experiert®.He must accomplish this to a degree sufficient to
enable him to cross—examine a possibly hostileasgron matters concerning which the
witness has a generally accepted expertise. Meakggigence actions are obvious
examples and the Manweiler case is one such frgchry. In this case Manweiler's
counsel subjected the Chief Psychiatrist of a Dubtispital to a strenuous cross—
examination in which he argued that not only hadghychiatrist given the wrong
diagnosis but also prescribed an inappropriaténreat and, in addition, made an
erroneous assessment of dangerousness. Thedattdtjury awarded not only
substantial but exemplary damages to Manweilégsgmony to the ability of lawyers

to subject clinical psychiatric practices to aicai scrutiny.

Section F: Towards an outline of the dissertatiguaent

The supposed dangerousness of the mentally iftes @ited (especially in the popular
media) as providing an adequate justification fogrcive psychiatric interventions. Yet
despite the facts that

- the evidence in support of any such link is tend¥nd

- the ability of psychiatrists to predict violencepisor:°®
this, presumed, dangerousness exercises a disponate influence on debates
concerning involuntary committal and treatment. obwiate the risk of this occurring, |

propose to structure the argument into three stages

104 Amongst black subjects.

195 0p. cit, p.11.

198 See, for example, Judge Declan Costello who (erbé#sis of his report into the Whiddy Island
shipping disaster) was presented with an awardhéyAssociation of Consulting Engineers for his
“outstanding contribution to engineering understangdby a non-engineér

See The Irish Times. (2011). ‘Former High Courtspfent ‘one of the finest minds' the country hat.ha
The Irish Times7 June.

197 See Chapter 6.

198 For example, Szmukler (2001) who in his criticisfra paper by Dolan & Doyle (2000) (which had
reviewed the current status of violence risk priedlicresearch) pointed out that it had omitted all
discussion of ‘false positives’ and that the tektol they had endorsed would, in the most common
circumstances.”. be wrong almost nine times out of'ten

George Szmukler is Dean of the Institute of Psytchiat King's College, London.
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Stage 1: examines coercive psychiatric interventions undterngolelyin the
interests of the subject;

Stage 2: examines coercive psychiatric interventions undteraolelyin the
interests of others;

Stage 3: examines coercive psychiatric interventions undtericon mixed
grounds -i.e. both in the interests of the subject and in therasts of
others.

Such a separation of the argument into distinensts is also of importance for reasons
of philosophical clarity especially as profferedtjtications for a coercive psychiatric
intervention are often based on a conflation opsged best interests considerations
and unexamined, prejudicial presumptions as to elmugness?” it is important that
such questions — and, in any particular case,uppating evidence — be independently
subjected to rigorous scrutiny.

The essential core of the argument will be devalapeStage 1 and this will be the
focus of the remainder of this outline and of tbeceeding chapters. The Stage 2
argument will be addressed in Chapters 6 and thgeS2 argument, in the dissertation

conclusions.

F.1: Foot's argument concerning euthanasia
F.1.1: Foot's (1978) argument

To Foot, ‘an act of euthanasia as here understood is one evhogpose is to benefit the
111

one who dies*° It is undertakenfor his sake™!! and“as a good for the one who
dies % more colloquially, it is undertaken in thige'st interestsof the one who dies.
Foot then turns to the question of how someoneashdeight be considered to be ‘a
good’ for them (a discussion which is of no reles&m the present context); she then
examines the circumstances under which euthanagta be justified. In this, she
eschews the more usual analysis based on the @as$iomdistinction and argues:

It is not that killing is wors¢han allowing to die, but that the two are contriar
distinct virtues, which gives the possibility thatsome circumstances one is
impermissible and the other permissibi&.

This brings us to the core of Foot's analysis whgcher discussion of the virtues of

justice and charity and to their differing — andnsdimes conflicting — obligations.Ah

199 5ee, for exampleésooden v St. Otteran’s Hospit@005)supra. The jurist Saleem Shah has criticised
the US courts for similarly conflating these issugSee Shah (1977), p.94]

10 Foot (1977), p.108.

11 pid. p.86.

12 |pid.

113 |bid. p.101. [Emphasis in original].
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unjustified act of killing, or allowing to die, ntrary to justice or to charity, or to
both virtues, and the moral failings are distifitt*
Justice, she states:

... has to do with what mesweeach other in the way of noninterference and
positive service. When used in this wide senséghwhas its history in the
doctrine of the cardinal virtues, justice is ngbesally connected with, for
instance, law courts ... Justice as such is not tlljréoked to the good of
another, and may require that something be renderkiin even where it will do
him harm, as Hume pointed out when he remarkedathabt must be paid even
to a profligate debauchee whaduld rather receive harm than benefit from large
possessiorist'®

Charity, on the other hand:

... Is the virtue which attaches us to the goodtbérs. An act of charity is in
question only where something is not demanded &tycge, but a lack of charity
and of justice can be shown where a man is dewiething which he both
needs and has a right'tty:

To Foot, the distinction between charity and justi of the first importancg?’
principally because of the connection betweengestind rights of which she says:

| believe it is true to say that wherever a mas aajustly he has infringed a right,
since justice has to do with whatever a man is g@ad whatever he is owed is
his as a matter of right®

Foot then turns to a discussion of differing kidisights and distinguishes between

right as liberty’**® as tlaim-right **° and asélaim™?.. Foot describes ‘the right to

life’ as including certain liberties but, more inrpantly the: “.. cluster of claim-rights
... The chief of these is, of course, the right térée from interferences that threaten

Iife.l'l 122

14 pid. p.97.

115 bid. p.97. [Emphasis in original]

11%bid. p.97.

17 bid. p.97.

118 bid. p.97.

119 bid. p.98: “... that no one can demand that he do not do the thirigh he has a right to d6°e.g.

he has the liberty to park his car in a public gank.

120pid. p.98. ‘Claim rights generate duties; sometimes these slatie duties of noninterference;
sometimes they are duties of serviaeg he has the right to park his car in his own cakpothers are
under a duty not to interfere with his exercis¢hid right.

121|n explanation, Fooilhid. p.99] quotes Feinberg who speaks"af: the manifesto writers... what they
call "human rights' are more properly described ... as clairfEmphasis in original]

122 |bid. p.99. This quotation might seem to imply thidie" right to be left alorieof which Foot speaks,
relates only to the right not to be killed; thigist so. The quotation appears in the context of a
discussion on euthanasia and hence its speciftbigyright of which Foot speaks is, she arguegytd of
“noninterferencé(suprg conferred by Justice ail persons.

The example of the wounded soldier (see Fslig@g used by Foot in setting forth her argument has as
an implicit analogy the case of an individual coghatross an animal who was mortally wounded and in
great distress. Whilst the individual may be uralenoral obligation under Charity to put the anifoat

of its misery’; no such obligation exists in retatito persons; on the contrary, argues Foot, &ustic
obliges us to respect the right of any such petsaafuse any proffered assistance irrespectiveoaf
compelling the intuition might be that the assistabe in the person’s ‘best interests’.
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N.B: As is evident from Foot's discussion of vegetatstate patient<? the life which
must not be threatened is not simply human lifeibuather the right to live an
autonomous life, free from the interference of adhe this she implicitly distinguishes

between ‘humans’ and ‘persons’.

Based on her analysis, Foot concludes:
- firstly, that the right to life conferstie right to be left alorié®*
- secondly, that in judging the correctness of irt@nfy in the life of another, justice
must always prevail over charity.
In relation to this second point she saysis important to emphasize that a man's

rights may stand between us and the action we waeadly like to take for his

g 125

sake”,"*”and again:

Nevertheless, a man may have the right to somethimigh he himself would be
better off without; where rights exist it is a nmeawill that counts not his or
anyone else's estimate of benefit or harm. Salities complementary to the
right to life the general duty of noninterferencel dhe duty of service incurred by
certain persons — are not affected by the qualisyrman's life or by his prospects.
Even if it is true that he would be, as we sdgtter off dead,so long as he

wants to live this does not justify us in killingthand may not justify us in
deliberately allowing him to die. All of us haveetduty of noninterferencé®

Armed with this conclusion Foot then returns to tiscussion of euthanasia:

But as we so defined an act of euthanasia theeksa man's death for his own
sake — for his good — charity will normally speakavor of it. This is not, of
course, to say that charity can require an actiffamasia which justice forbids,
but if an act of euthanasia is not contrary toigest that is, it does not infringe
rights — charity will rather be in its favor thagaanst-?’

The completion of her argument is of no furtheevahnce to the dissertation argument;

however some points which are subsidiary to henraegument, have some relevance.

Our primary obligation to persons, argues Fodthas we respect their..". right to be let free from

unwanted interference It is by virtue of the existence of this obligan that the ethical obligations due

to persons are distinguished from those due to @sim

123bid. p.111:
... like Karen Ann Quinlan, in a state of permanestha. Much could be said about this last case.
It might even be suggested that in the case ofnswousness this "life" is not the life to which
"the right to life" refers. But that is not ourpio here.

124 1bid. p.100.

125 Ipid. p.102.

126 Ipid. p.100.

127 |bid. p.106.

26



F.1.2: Foot (1978): some points concerning ‘besrasts’

‘Best interests’ — is intention sufficient?

Foot asks whether, when someone acts in the desedts of anothet:.. is it

enough that he acts with this thought, or mustgsiactually be as he thinks them to
be?'?® Foot's response is that however we answer théstipn® ... culpability or
justifiability will be the same: if a man acts tlugh ignorance his ignorance may be
culpable or it may not*?°

The conclusion is clear: when an intervention calmem the fact that the harm was
not intended or even that the intention was ‘t@dod’, is not necessarily a defence.
Thus a psychiatrist’s actual knowledge of the Ikebd of psychiatric misdiagnosis and
iatrogenic harm (as judged against then known rekdandings) is relevant in

discussing the justification for a coercive intariren.

‘Best interests’ — the need to proclaim all inteses

Foot notes that often when an action is proclaitodak in a subject’s best interests, it
may in reality be serving other interests:

The fact is, of course, that the doctors who recemuiragainst life-saving
procedures for handicapped infants are usuallkiinginot of them but rather of
their parents ... or of the "burden on society" & tthildren survive. So it is not
for their sake but to avoid trouble to others thaly are allowed to die. When
brought out into the open this seems unacceptable.

Likewise a degree of scepticism may be appropvidien it is asserted that a coercive

psychiatric intervention is being undertaken solelthe best interests of the subject.

‘Best interests’ — the accommodation of the rigiftethers

Foot acknowledges that her analysis may be coniptiday the rights of others:

However, there are circumstances, even if theseeaserare, in which one man's
life would justifiably be sacrificed to save otheasd "killing" would be the only
description of what was being done. For instanogshicle which had gone out
of control might be steered from a path on whickould kill more than one man
to a path on which it would kill orfé?

The underlying principle would appear to be thattbmpeting rights — the rights to be
sacrificedvs.the rights to be respected — must be of a comfealeNe! of importance.
This point has relevance to Stages 2 and 3 ofidsedation argument where coercive

psychiatric intervention on the grounds of dangenass to others is incorporated into

128 |hid. p.87.
129 pid. p.87.
130 pid. p.109.
131 |bid. p.102.
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the main argument and would suggest that the (jptepaonsequences of non-

intervention must manifestly outweigh the lossibéity consequent on incarceration.

F.1.3: Relevance of Foot's main argument to theadtation argument

Foot, in setting out her argument, posed a problem:

Suppose, for example, that a retreating army hsesate behind wounded or
exhausted soldiers in the wastes of an arid or boand land where the only
prospect is death by starvation or at the han@s @&hemy notoriously cruel. It
has often been the practice to accord a mercifiléttio men in such desperate
straits. But suppose that one of them demandsthahould be left alive? ... The
right to life can sometimes give a duty of posithezvice, but does not do so here.
What it does give is the right to be left aldrie.

Her analysis of the respective roles of justice eamarity leads her to the conclusion
that, in relation to any individual subject, thev@nds of justice (and the right of non-
interference that it entails) takes precedence thveedemands of charity and “the
action we would dearly like to take for his sak&

From this it may be concluded that a coercive psyah intervention even if clearly in
the best interests of the subject, requires a lefvadiditionaljustification sufficient to
warrant the abrogation of the subject’s rightstifarmore the level of intervention —
whether by the sustained use of a medication hahi@@ffect of trespassing deeply on
the subject’s sense of self or by virtue of theation of the intervention — may be such
as to effectively destrdy** the subject’s right to life in the sense of hisndife lived
according to his own light¥ and, if so, would require the most compelling and

sustained justification.

F.2: Personhood: Some perspectives and distinctions

F.2.1: Various meanings of the term ‘personhood’

| wish to distinguish a number of contexts wheretdrm ‘personhood’ will be used in

d}*® each with its associated

this dissertation; four senses of the term willdentifie
‘rights-cluster’. Though the distinctions are sevhat artificial, they are being used to
highlight aspects of a more general concept ofgrdrsod which, for ease of analysis,

are being regarded as separable.

132 |bid. p.48.

133 |bid. p.102.

134 The usage of the terms ‘damaged’, ‘destroyed ‘affdctively destroyed’ in the context of
personhood, is discussed in the following subsectio

135 Ipid. p.100.

13¢ Doubtlessly other contexts can be identified hase are sufficient for discussion of the dissientat
argument.
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Personhood in the context of Ethical ThefPersonhoogr]

Personhoogry indicates that personhood is being discussed &tléoal or
philosophical context and, correspondingly, ‘RigBisistegry’ denotes that set of
rights, as uncovered by ethical or philosophicalygsis, which are deemed intrinsic to

being a ‘person’. This is the sense in which Raas the term.

Personhood in the context of Political The@Personhoosb]
The term Personhoeg is used in relation to a specific political cudwand refers to

the ideological criteria required for the recogmitiof an individual as a person and for
owning a particular ‘Rights-Clustes; .

In modern western democracies the concept of pemsdrihe associated rights-cluster
specified by modern theories of ethics, generalipade with those specified by
modern political theory. In particular, westernmraeracies subscribe to the view that
all persons have equal claim to the particulahtsecluster’ associated with

personhood.

Personhood in the context of SociolgBgrsonhoogbd

The term Personhoggcis used in relation to a specific society andnefe how the
particular ‘Rights-Cluster’ deemed characterisfipersonhood in that society, varies
between different social groups; for example, intcast to those who are native born,
illegal immigrants may — in extreme cases — berdEghby society as outcasts or ‘non-
persons’.

In the context of Personhogst, ‘Rights-Clustegoc corresponds to those ‘socially
recognised rights’ as determined by populationeyrPersonhoag,, in contrast,
focuses on how a particular society described itsetself; the corresponding ‘rights-
cluster’ being uncovered by means of a more thealetnalysis.

Alternatively, Personhoeg_ implies the existence of certain rights (Rightsistépoy);
each of such rights — as do all rights — entaderaelative obligation on others to
respect these rights. Personhggds the measure of how well these obligations are
honoured when analysed across the society witicpkat reference to various
subgroups.

The sociological context provides a means wherbbyived experiences of an
individual or social group, in so far as it relategheir being treated by society
generally ‘as a person’, may be discussed. Itpasmits the concept of ‘stigma’ to be

incorporated into the dissertation argument.
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The relationship between Personhggoand Personhogdcis such that Personhogag
provides the intellectual tools to enable the fdatian of a critique of Personhogst
Furthermore, whereas Personhggds an all-or-nothing concept [X is, or is not, a
person], this is clearly not the case for Persodggg™>’ consequently, in such a
context, it is possible to speak not only of thiée@ive) destruction but also of the

‘diminishmentof personhood.

Personhood in the context of LgRersonhoogw]

The term Personhoggy is used in relation to a specific legal system @aafiers to an
entity capable of owning legally enforceable rigiRghts-Clusteraw] as in the case
of, for example, a limited company. Legal deteraions as to personhood and rights
may exert an influence on sociological determimegio

The term ‘justification’ is also open to a multigty of meanings depending on the
context within which the act in question is soughbe ‘justified’. The term will only

be used in the remainder of this dissertationsipitiiosophical sense.

F.2.2: Examples of the differing meanings of pehsmd

Example 1: Conjugal rights

In discussing the obligations of marriage, ethibabries of the mid 2dcentury
sometimes spoke of the ‘conjugal rights’ of the mad the corresponding duties of the
woman. From within such a perspective, the rigiis married, male person included
conjugal rights; this meaning of personhood wowddb Personhoeg; and the

conjugal rights would be part of Rights-Clustet

The question might then arise (in relation to dipalar nation or culture) as to whether
such rights were, in theory, regarded as intritwsithe culture; if so, they would be part
of Rights-Clusteso,.

It might also be asked whether in point of facksi rights were widely regarded as
valid within the culture or whether they were ratgat as something of an anachronism
and thus widely disregarded. If widely acceptbadytwould be part of Rights-
Clustegoc

Lastly, it might be asked as to whether the condsld assist in the enforcement of

these rights, if so, they would be part of Rightasteg aw .

137 That degrees of personhggdexist is clear if one considers that, in respéetoindividual being
treated by his fellow beings ‘as a person’, no erdtbw badly he is treated, it can always be maatsev

30



Example 2: Right of lesbians to marry

A more topical example concerns the right of leslmauples to marry. Used in this
context, ‘right’ refers to Rights-Clustat; in that those who advocate this right, claim
that it flows from their concept of a person (Parsmody ).

By means of their advocacy they seek to have ttaim accepted as part of the
dominant ideology of the society; if they succaéd, right will be part of Rights-
Clustepol.

However, even if they succeed, the broad massegbdipulation may not regard it as a
valid right and, if so, it will not be part of RitggiClustegoc

They may also seek to have their claim legally gecged by the courts and if they
succeed, it will then be part of Rights-Cluster.

Example 3: ‘Caste’ in India

The concept of person on which the constitutioindfa is based, recognises no
difference in value between persons of differestes; the constitution itself and the
legal system is egalitarian as is the professenladg of India’s political class.
However, in India, caste and its associated righgsof considerable importance to
everyday living. Thus whilst Personheed, Personhoagh and Personhoogdy are all
blind as to caste, Personhged is alone in being able to provide a context for
discussion of the lived experiences of an individodian in so far as it is related to

their being treated as a ‘person’ or as a ‘nonguersr ‘object’.

Example 4: Apartheid in South Africa

The situation in South Africa under apartheid pde an example of a context where
not only Personho@gdc but also Personhoefl;, Personhoagh, and Personho@gy

and their associated clusters of rights were gdeddent on the race of the individual.

The failure to make distinctions between the vagimeaning of personhood can lead to

considerable confusion as is shown by the follovérgmples:

Example 5: Slaves as ‘persons’

Glantz (1983), writing about the role played byrsmnhood’ in US legal decisions,
states:

The only time that United States courts and legisés have broadly defined the
outline of personhood has been in relationshipaeesy. Kenneth Stampp ...
argues that slaves were recognized as both “thiagd™persons.” It is not at all
clear what he means when he talks about slavesrasrns. It is very clear what it
means when slaves are seen as things ... In ordéote that slaves were also
deemed to be “persons”, Stampp points out thaaicert. statutes required slave
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owners to treat slaves with humanity — to provideassary clothing and food
138

In terms of the earlier terminology, slaves becabeg hada right, had Personhoody
but at the period in question they did not haves&@noodrn, Personhoagh, or
Personhoogbc Using but one term ‘person’ to cover all thespdrate meaning is

unhelpful.

Example 6: Animals as ‘persons’

Some academics have canvassed for the legal réicogof ‘animal rights’ however —
as evidenced by a 2007 Austrian ¢a%e one objection raised against awarding such
recognition is that it would put humans and anineedshe same level in that both
would be considered to be persons. This difficiutiynediately disappears once a more
nuanced terminology is used: if the right or rigtiemed for the animal are granted
then the animal has Personhpgd but these rights pale in comparison to the Rights-

Clustegry associated with Personhegd giving rise to no possibility of confusion.

F.2.3: A terminological clarification relating temsonhood
F.2.3.1: The right to be let alone

In speaking of the ‘right to be let alone’ someriéigation is necessary and the

following two illustrations may assist.

Example 1: A victim of altitude sickness

The presence of what would normally be an innocuestsince of irrationality, can (if it
occurs at an altitude of over 3,500 meters) belyiglicative of the onset of Acute
Mountain Sickness (AMS) and — unless the individsauickly brought to a lower
altitude-cerebral or pulmonary oedema may result with aeguent high risk of
fatality.**° One likely consequence of such irrationalityhiattthe climber will refuse to
descend voluntarily and will have to be forced ¢os6'** Could such a forced

intervention be held to breach the climber’s ‘rightbe let alone’?

138 Glantz (1983), pp.77-9.

139 5ee Kole, W. (2007). ‘Court Won't Declare Chimpexson’New York Time27 Sept.

140 5ee, for exampléltitude Sickness - A Patient's Guidaline],
available:http://www.medic8.com/healthguide/artitdtitudesickness.html [accessed 17 June 2006]
141 Hjertaas (1963) in discussing Binswanger’s undeding of a subject being (mentally)extremis
states: To feel the full sense of the word, imagine a maiartlimber trapped on a narrow ledge such
that he can neither descend nor ascend, and frorohatte must be rescued by othe(p.342)
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Example 2: A father seeking to rescue a child feoburning house

A comparable example might be that of a fireman véstrains a distraught father from
trying to enter a burning house to save his cltiid,fireman knowing that rescue is

impossible.

Discussion of the examples

Doubtlessly the fireman trespasses on the rightseofather and the climber on those of
his companion, but the transitory nature of bo#éisppasses makes them more serious
than, but perhaps still comparable to, the jostlimgch one encounters in walking
through a crowd and which, strictly speaking, galéy a battery and thus a trespass, but
is perhaps more wisely analysed as part of theaidable ‘trespasses’ that are part and
parcel of living amongst others in a community.

Though it may seem appropriate to term such intdiwes paternalistic’this is not the
case as becomes readily apparent when they ardreechin the light of Foot's analysis
(suprg of the differing obligations flowing from justicnd charity. Such interventions
certainly accord with charity but they also cortflicbut to a minor extent — with justice.
To term them ‘paternalistic’ risks masking theedpass against justice and risks
implying that interventions are permissible if treg undertaken for paternalistic
reasons. Such a conclusion would be diametricgdposed to Foot's analysis and the
standpoint being adopted in this dissertation; attngly such interventions will be
termed quasi-coercive interventiohso that both the coercive nature of the
intervention is patent as is the fact that theypmmenissible only because the level of
coercion employed is minor and tightly circumscdbe

Whereas perhaps many instances of coercive pskichirgerventions are of this

nature'*?

others é.g.where an individual is deprived of his liberty fmerhaps the
greater portion of his life and is forcibly mediedtto the extent that his intellectual
abilities are considerably reduced) are of a diiféiorder of magnitude. Whereas, in
relation to the climber or the distraught fathethar more minor instances of coercive

psychiatric intervention, it might be said that thght to be let alone’ had been

142 5ee, for example, the tragic case of David Higgan®1 yr. old who had had too much to drink at a
party and, perhaps being troubled by what someadesaid or done, decided on his way home to climb
onto a bridge and jump into a fast flowing riveres he drowned. Had the young man been encountered
on the bridge and been restrained and sedatedhmfibllowing morning then this would exemplifyeth
unproblematic psychiatric interventions that areeteing adverted to. Such interventions, and
suggestions as to how they might be distinguisheah inore problematic interventions, are discuseed i
the Conclusions.

The case is reported at:

Carroll, S. (2011). "Dirt cheap' alcohol linkedsaicides in youth, says Shortalltie Irish Times4
November; and O'Connell, E. & McNulty, A. (201Bah cheap booze, says grieving datie Irish
Independent7 November.
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infringed; in other, more extreme, cases of coerpgisychiatric intervention, the right
might best be described as having been effectiedyroyed. In such cases, one of the
fundamental rights of personhood has been setugihta

If this is to be justified, then — assuming thatessary and sufficient conditions for
personhood have been specified — the context withich justification must be
formulated is tightly constrained and well defineBkeen in this light, the use of
necessary and sufficient conditions for personhetitbugh often interpreted as a

sword — can provide a very effective mechanisnttierdefence of rights.

A distinction must also be drawn between thosexaséeere the right ‘to be let alone’ is
breached by a private individua.¢ by a kidnapper or a rapist) and those where the
breach is by an organ of the state. In this cdnrtdecause its coercive powers are
regulated and enforced by the state, psychiatrgtioims as such an organ; furthermore
in western societies (unlike perhaps in the fortd86R) a coercive psychiatric
intervention is generally perceived by the widezisty as being justified. Thus —in
contrast to a kidnapping — a coercive psychiatriervention, even of a level not
sufficient to effectively destroy a subject’s ‘rigio be let alone’, can have the most
profound effects on how one subjected to such emiantion is regarded by other

members of society; in short, it can severely dishirthe subject’'s Personhagsg

F.2.3.2: The term ‘destroyed’ in the context ofspehood

When one says that a house has been ‘destroyedstyyrm or fire one does not mean
that every trace of the original house is gonéhat ho brick is left standing, rather one
means that, although vestiges of the house mayimeama hints of its original structure
may still be glimpsed, it is so severely damaged, trealistically, no remedial work
could restore it to its original condition; it iamhaged beyond repair, destroyed. Itisin
this sense that the term is used in speaking aboogrcive psychiatric intervention
destroyinga subject’s personhood, especially in the coradéRersonhoogshc

As will be argued in Chapter 1, if coercive intawtiens resulting in the destruction of
personhoodile. in the sense of Personhgedor Personhoaqdy] are to be justified on
philosophical grounds, then this can only occtiné criteria for personhood —
assuming such exist and whatever these might bbe raa fully satisfied at the time of

the original interventionie. that Personhoesgly was then in abeyance].
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F.2.4: Some remarks on the definition of personhood

Although Foot implicitly drew a distinction betwegerson’ and ‘human’, this
distinction is not uncontroversial in that, for exale, some philosophers refuse to
countenance the possibility that although X mightioman, X is not a person.

Other philosophelé® who accept the distinction between ‘person’ andian’,
disagree on whether the distinction can be encafesiiin a set of necessary and
sufficient conditions for personhood and, in therdvthat they do agree, they disagree
on what comprises such a set of condititfis.

Macklin (1983}*3writing on the competing definitions of personhondtes that®...

the large majority of efforts to define personhaod within the context of a single
biomedical issug“*® and that consequently: “ they give little guidance for
understanding personhood in different cont&xt§ She argues that “.an approach
that seeks characteristics of personhood indepemafats application in one particular
context in bioethi¢s*®is superior and she identifies three such: Joségther's
indicators of humanhood, Mary Anne Warren’s andhMdel Tooley’s criteria of
personhood but she believes that these set standard

... S0 high that, while they apply to a wide rangearfitexts in bioethics, they
would rule out neonates, patients with dementimgds, and many individuals
labelled mentally ill or mentally retardéd

Macklin is not alone in regarding the setting oflsstandards as being profoundly
illiberal in that they have the effect of withhaidi the term ‘person’ from, for example,
an individual with extreme and irreversible demantBut such a perspective only
portrays half the story in that a critique of adfie definition of personhood should
only occur if the rights-cluster associated withttparticular usage is specified. The
widening of the class to whom the term ‘persordpplied, has as an inevitable
consequence, the reducing of the ‘rights-clustebd associated with personhood; for
example: to widen the criteria used in specifyiegspnhood so as to include an

individual with extreme and irreversible dementiacessarily has the consequence that

143 Amongst whom may be listed: Turing (1950), Leif991), Downie & Telfer (1969), Rawls (1973),
Tooley (1972), Kluge (1975), Dennett (1978) [neaegbut not sufficient], Fletcher (1979), Flanagan
(1991), Drane (1994) and Harris (1994). [See R¢2080) for further discussion],

144 The attributes canvassed includéility to reason * rationality’, * ability to communicate’ ability to
live a life according to a pldn‘ possession of a concept of 5elfapabilities of symbolic awareness
‘minimal level of brain complexity minimum intelligence 'self-awarenessand ‘self-control.

145 Macklin (1983).

146 Op. cit, p.38.

147 |bid.

148 |bid.

149 bid.
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the ‘rights-cluster’ associated with personhoodamger includes the right to refuse a
proffered medical intervention to be undertakethinbest interests of the subject.

A more nuanced view is required which will acknogdde that the complete ‘rights-
cluster’ which is associated with personhood dagsindeed cannot, apply in cases of
say, severe dementia or catatonic schizophrertigs i3 not to say that such individuals
have no rights rather it is to say that they dohaate the full complement of rights
associated with personhood; in particular they taekright to say no to proffered
assistance undertaken in their best interests.etdtwbd in this manner, the explicit
incorporation of personhood (and associated negeasd sufficient conditions) into
the debate may function not only as a sword (byfjuisg the removal of rights) but
much more importantly as a shield which seeks terakthe rights of those most
vulnerable in society by forcing those who woulekpass on their right to ‘be let alone’

to justify the trespass.

It is also important to note that a determinatioat the criteria in relation to personhood
have, or have not, been satisfied is a determimati@ specific moment in time and

does not preclude the possibility of a contraryedatnation at some future time.

As mentioned earlier, one consequence of wideragmbit of this dissertation to
include aspects of clinical psychiatric practicethat discussion of other
philosophically relevant, topics must be curtailest the focus on the dissertation topic,
be lost. The philosophical literature on persathis one such topic; this literature is
extensive and, were the circumstances differentildvinerit discussion and
examination but in the present context this disomssiust be forgone and decisions
must be made to enable the formulation of the asguno proceed; accordingly, it will
be assumed:

(i) that personhood can be defined by a set ofssg and sufficient conditions;

and that

(ii) from these sets of conditions, a set can leseh® such that the only

conditions relevant to formulating a justificatifor a coercive psychiatric

intervention, arerationality’ and ability to communicate'>*

150 These conditions have been chosen becintse alia:
- psychiatrists often regard ‘irrationality’ as syrymous with ‘mental illness’ [Culver & Gert
(1982), p.20].
- ‘ability to communicate’ covers casesd catatonic schizophrenia) where the subject ltogs
ability to communicate thus rendering it diffictdt justify a finding of irrationality.
The possibility of overlap between these conditiisnsot problematic because though each is a n&gess
condition for personhood, when considered singithee is a sufficient condition.
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The dissertation argument which was informally sked in the preceding sections, will

be given a more rigorous formulation in Chapter 1.

15111 this context ‘inability to communicate’ meaitmt the subject lacks the ability to communicate by
word or gesture; ‘irrational’ means that that whisttommunicated (by word or gesture) is not ration
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Chapter 1: The Stage 1 Argument

Much Madness is divinest Sense -

To a discerning Eye;

Much Sense — the starkest Madness -
'Tis the Majority

In this, as All, prevail -

Assent — and you are sane -

Demur — you're straightway dangerous -
And handled with a Chain -

Lines from a poem by Emily Dickingon.

As discussed in the Introduction, the formulatiémhe dissertation argument is based
on the concept of personhood and the assumptiaoit iten be defined by a set of
necessary and sufficient conditions. It is alssuased that, from such sets of
conditions, a set can be chosen in whahility to communicateand ‘rationality’ are
the only conditions relevant to the justificatidnaocoercive psychiatric intervention

which endangers personhodd) further assumption is the principle enunciagd

! The dissertation argument is structured in suslaypas to examine the abstract question of whether
coercive intervention in the life of another, aexriousness as might be considered capable ohgutti
their personhood in jeopardy, might be justifiedtioa grounds of the subject’s perceived ‘best egts'.
[‘Abstract’ in the sense of having no necessaryneation to psychiatry or to psychiatric intervensd
Though the language of psychiatry is used througti®ufollowing chapter, this is for ease of exgiosi
rather than theoretical necessity. The argumesgpjdicable to non-psychiatric interventions suwh t
case of the subject suffering from asthma who wasained and intubated against her wishes [seas#Ann
(1999) which is discussed in Chapter 7]. Thus pstcy has no role to play in the abstract fornmiotat

of the argument and features only as a possiblicagipn of the analysis. To attempt to introduce
psychiatric categories into the abstract structdithe argument would make the endeavour circuldr a
ultimately pointless. The origin or cause of anggxisting damage to personhood is irrelevantéo th
analysis and such damage must be filtered solebyighh the conditions of personhood (howsoever
specified) and whether or not these have beerfisdtat the time of the intervention.

2 Dickinson (1997), p.30

3 Other criteria for personhood have been canvasséth may be of relevance to justifying a coercive
psychiatric intervention: Fletcher (1979), for exde includesself-control” and“balance of rationality
and feeling amongst his set of necessary and sufficient dondi; Rawls (1973) argues.: that a

person may be regarded as a human life lived adngrtb a plan’ (p.408). The decision to take
‘rationality’ and ‘ability to communicate’ as they conditions relevant to justifying a coercive
psychiatric intervention is in the nature of a diifiymg assumption. These conditions appearecetthie
most tractable and the most amenable to enablangdhstruction of an argument; once constructen the
- as with any model — the basic assumptions mayithened to incorporate additional complications and
the argument adapted accordingly. The centrafitthe concept of ‘irrationality’ to psychiatry hhgen
noted by Culver & Gert in thePhilosophy in Medicine: Conceptual and Ethical issin Medicine and
Psychiatrywhere they state that:'Rationality’ and ‘irrationality’ are among the s important

concepts in both psychiatry and philosophiCulver & Gert (1982), p.20.]

Drawing on the writings of Wittgenstein and Strawsan alternative approach to analysing personhood
and its loss, is suggested in the Conclusions wihég@oted that Wittgenstein’s observation that
“Madness doesn't have to be regarded as an illn&$y. not as a sudden — more or less sudden — change
of character? would in conjunction with Strawson’s (1963) coptef personhood, make an interesting
starting point for an argument analogous to thakeutaken in the dissertation and which could
encompass ideas of psychological (dis)continuitictvlare of interest to psychiatry.
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Philippa Foot, that a person hdké right to be let alorfeand that this right is

fundamental to personhodd.

As also mentioned in the Introduction, the conc#ptersonhood is deeply contentious.
Not wishing to get embroiled in such a controvgisith the attendant risk of this
dissertation losing focus), | will simply set obetassumptions which will be the
starting point for my dissertation argument. Irat wish to engage in an extended
argument as to why such assumptions should be &ekdsimply wish to take them as
axioms; the purpose of my dissertation being tansti@at the acceptance of these
axioms implies a number of conclusions concernlirgjastifiability of coercive
psychiatric practice. Hence the dissertation amntrhas the form, not that proposition
‘B’ is true, but rather ‘if A, then B’. To thoseha refuse to accept ‘A’ the argument
has little force; to those who do, the argumentides a powerful and focussed tool to
analyse justifications for coercive psychiatry.

My reason for using such a form of argument is thatassumptions permit the
development of a logically rigorous and tightly ised mechanism for the analysis of
such justifications and that once the initial stapsaccepted, the argument proceeds
along a well-defined path where the possible olgastare few and tightly constrained.
This is itself a considerable gain in a field wharany arguments — though initially
promising — are open to being derailed by innunleraidle winds with the resulting

discussion quickly becoming inchoate.

* Foot (1978):
- “... the cluster of claim-rights brought together untte title of the right to life. The chief of
these is, of course, the right to be free fromrfetences that threaten life(p.46)
- “The right to life can sometimes give a duty of fpasiservice, but does not do so here. What it
does give is the right to be left alohg.48)

The status and scope of Philippa Foot's contensidiest understood when seen in the context of the
example which she used in setting forth her argamen

Foot envisaged a grievously wounded soldier ‘W, tbmrades being obliged to abandon him having
been forced to retreat by the advance of an arrowkrfor the brutality with which they treated enemy
combatants. A fellow soldier ‘'S’ offers to shod twounded comrade believing this to be in W’s thes
interests’, but the wounded soldier refuses therofffhe question posed by Foot Betieving that it
would be in W’s best interest to be killed, hakéSright to do and to disregard W's wish&g?er
answer is an unequivocal ‘No’.

The unexpressed but implicit analogy is that ofralividual ‘I’ coming across an animal ‘A’ who was
mortally wounded and in great distress. Is | uraderoral obligation to put A ‘out of its misery’?

The implicit conclusion is that whereas the motalgation that one owes to such an animal is taitput
out of its pain, no comparable obligation exisigaods persons. On the contrary, argues Foot, our
primary obligation to persons is that they poskes't. right to be let free from unwanted interferénce
It is by virtue of the existence of this obligatitirat the ethical obligations due to persons are
distinguished from those due to animals.
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More formally, | wish to adopt three postulatesresbasis on which to establish my
argument:

Postulate 1Personhood can be defifiday a set of necessary and sufficient
conditions which include criteria as to minimumeés/of rationality
and ability to communicate.

Postulate 2From amongst such sets of conditions, a set isecthssch that the only
conditions relevant to justifying a coercive pswtht intervention, are
‘rationality’ and ‘ability to communicate’.

Postulate 3[Foot (1977) The ascription of personhood confers a rightsteuthe
most fundamental of which is ‘the right to life’kay element of the
right to life is the ‘right to be let alone’.

The refusal to accept the truth of these propastiaoes not undermine the validity of
the argument to follow nor the truth of the argutteeconclusions which can, | believe,

be established on grounds other than the ones ttiaat chosef.

Different meanings of the term ‘personhood’ werenitified in the Introduction where
the terms ‘diminishment of personhéa@hd ‘destruction of personhood’ were also
used; the logical relationships between these terithbe examined irBection A The
main argument will then be outlined in two stagegst, an initial draft structure
(Section Bwhich sets out the argument as it might be dgegloon the assumption that
the factual information required to establish theiaus steps of the argument, was
readily available. This, as it turns out, is oyexptimistic and the evidential difficulties
and lacunae that exist are discusse8antion Gvherea revised argument structure is
developed and where attention is also drawn tontipéicit use of ‘default
presumptions’ in relation to coercive psychiatriterventions. It is important that such
presumptions be made explicit so that they mayubgsted to critical scrutiny and
Section Dcontains a proposal as to how the problems agsdoth the choice of
default presumptions might be resolved. In thetlwf the evidential difficulties which
were discussed in Section C, a revised argumanttate is presented Bection E

which also details how the revised argument wildbeeloped in subsequent chapters.

® The necessary and sufficient conditions referodid the postulates relate to personhand The use of
the word ‘definition’ in the context of personhosddiscussed in Section A.
® Some alternative grounds are suggested in thel@Sions.
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Section A: Personhood: some preliminary matters.

In the preceding discussion the term ‘definitioastbeen used in relation to
personhood; it will be argued Bubsection A.fhat though the term ‘definition’ is
sanctioned by usage, ‘ascription’ would be a martable term.

The relationships between the various meaningparsonhood’ are discussed in
Subsection A.3as are the terms ‘diminution’ and ‘destruction’emrused in relation to

personhood.

A.1: The use of the term ‘definition’ in discusspeysonhood

Defining personhood in terms of necessary andaefft conditions bears a superficial
similarity to the defining of many other concepigerms of necessary and sufficient
conditions:e.g X is an ‘even number’ if, and only if, X is diVde by 2. Such a
definition of ‘evenness’ in terms of necessary aufiicient conditions fully
encapsulates its meaning and, whilst many propgesfievenness are not patent in the
definition, they can be deduced without the neetaiescend the definition. However,
definitions of personhood are not like definitiafsevenness: it does not follow that X
is a person if, and only if, X satisfies a givehafeconditions in the sense that ‘person’
is merely a shorthand for the set of conditions tuadl this set of conditions fully
encapsulates the meaning of ‘person’; this is bezd#ue ethical implications of X being
a person are nowhere evident in, nor derivable ftbmdefinition; furthermore one
such ethical implication — that X should be tredigdthers ‘as a person’ — appears to
introduce a note of circularity.

This Gordian knot can be cut by recognising thatrtacessary and sufficient conditions
for personhood are not conditions fordefinition not even for its ascription (‘X is
described as a person’) but formgrmative ascription By this is meant that if X
satisfies the necessary and sufficient conditibes X should be regarded by others as
a person. The meaning of the term ‘person’ tramds¢hese necessary and sufficient
conditions; Foot (1977) captures one aspect ofing@another as a person (‘the right to
be let alone’) but a rights based context alometssufficient in that ‘to treat another as
a person’ involves not simply a recognition of tgbut requires a gesture of empathy,

a recognition of a shared humanityt is incompatible with seeing another as ‘other

" For a comparable viewpoint see Dennett (1997):

... itis not the case that once we have estaishe objective fact that something is a persen, w
treat him or her or it in a certain way, but that treating him or her or it in this certain way is
somehow and to some extent constitutive of itsdpaiperson. (p.270).

Dennett (1997) gives necessary conditions for pgrsod but believes that it is not possible to dyeci
sufficiency conditions. (p.285).
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e.g.as alien or beyond understanding. The same enbdeachieved by distinguishing
(as was done in the Introduction) between the idiffemeanings of personhood and, in
the present context understanding the term asoRko®@ ' because to speak of X
satisfying the necessary and sufficient conditimng?ersonhoagr is simply to assert

that others should treat X as a person.

A.1.1: The importance of the distinction

The distinction just made in relation to the megrof ‘definition of personhood’ is of
importance when discussing the destruction of pgrsod because if ‘definition’ is
understood in the same sense as it is used insgisguthe definition of ‘evenness’ then
to speak of X acting in such a manner as to dest®yersonhood of Y implies that
X’s action resulted in, for example, the destructid Y’s ability to communicate thus
destroying Y’s personhood (the ability to commutedaeing a necessary condition for
personhood).

If, in contrast, the necessary and sufficient cobons used in the definition are
understood as normative criteria for the ascriptibpersonhood then to say that X’s
action destroyed the personhood of Y implies tligahtion resulted in either Y’s rights
being effectively destroyed or his standing ‘a®espn’ in his own eyes, or in the eyes
of others, being destroyed. It does not necegsarply that the necessary and
sufficient conditions for Y’s personhood have beesached. Indeed it is from the
possible conflict between X’s obligations and tbesequences of his action, that his

obligation to justify his action, arises.

A.2: Personhoog, Personhoog, Personhooghcand the
diminution or destruction of personhdod

Of the various meanings of personhood discussé#tkiintroduction, three are of
especial importance in formulating the dissertatiocjument: Personhogg;,
Personhooghw and Personhoeds® These meanings encapsulate separable — but not

necessarily separate — aspects of the conceptsddeood.

The proposition ‘X has Personhead implies that X possess€she associated

Rights-Clustefry one of the most important elements of which is'tigt to be let

® These concepts are discussed further in Chapter 7.

° The subscripts will be omitted in contexts whérere is no possibility of ambiguity.

19 The proposition that ‘X has personhegd is equivalent to stating that X objectively séifis the
conditions for personhood and, in consequencegctbdy possesses Rights-Cluster

Strictly speaking, X’s subjective conviction tha is in full possession of Rights-Clugtgr (and thus has
Personhoogh) is a distinct concept meriting a separate syrstioh as Personhogg.syg; (with an
associated Rights-Clustgy.sugs) but to introduce such a symbol would further cogpe an already
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alone’. But the proposition (being, as it is, agwsition of ethics) is also an admonition
to others that X should be treated by them as soper

It is, however, a fact of life that such admoniSare not necessarily heeded by those to
whom they are addressed. Personkeeds a measure (in relation to a particular
individual or group of individuals) of the degreewhich such admonitions are, or are
not, generally respected by society.

Personhoogd\ is a measure of the degree to which the rightéeggadly enforceable.
Personhooghc (and Personhoggly) are thus empirical estimate of the degree to lwhic
the rights bestowed by Personhggare actualised in everyday Iife.Examples of the
use of these various meanings in different contésxish as in relation to the Indian

caste system) were given in the Introduction.

A.2.1: Breaches of the rights associated with pgreod

Breaches of the rights associated with personhaade viewed from a number of
perspectives:
- from the narrow perspective of the actual act oissian that constituted the
breach;
- from the perspective of the individual concernedthe effect of the act
constituting the breach on their subsequent imagel
- from the perspective of the wider sociesy the effect of the act constituting the
breach on society’s subsequent image of the indalidubjected to the breach.
These perspectives are not necessarily in alignreemthe unwanted physical
touching of a woman by a man may, in relation ®dhtual act in question, be viewed
by others as minor but may, to the woman, be deepiysive? an inability to get legal

redress may accentuate the damage.

complex analysis for little additional benefit. @@dingly in the discussion to follow, unless ttmcepts
need to be distinguished, Rights-Clustgwill be understood as also referring to Rights-@&sH.sus)
(and Personhogsl, as also referring to Personheegdsyg); the justification being that if X has a deep
and sustained conviction, born of long experietitat, he lacks Rights-Clustgf;, the (philosophical)
assertion that he does not — as distinct from isgehat he shouldot — would appear to be needlessly
gratuitous.

1 For example, an editorial in the Israeli newspagearetzhas stated that Israelis ‘have become
accustomed to treating the Palestinians as infepeopl€e’; a sentiment echoed more forcefully by
former US President Carter who stated thhé ‘ctitizens of Palestine are treated more likaraais than
like human beings.

Haaretz (2009). ‘Editorial: Something bad is happgro us.’Haaretz 25 February; [online], available:
http://www.haaretz.com/hasen/spages/957536.htrokgsed: 25 February 2008].

France 24 (2009). ‘Palestinians 'treated like 'atémJimmy Carter France 24.16 June. [online],
available: http://www.france24.com/en/20090616-ptitéans-treated-like-animals-jimmy-carter
[accessed: 29 May 2010].

12 Consider, for example, the act of a man forcivgited Muslim woman to unveil.
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Similarly, a coercive psychiatric intervention mbstviewed from a number of
perspectives: that of the psychiatrist, the suljacdtthe wider society:
- the psychiatristvho may see only the provision of necessary méttieatment;
- the subjectvho may consider the coercive intervention aseplyeintrusive act
which irremediably damages his sense of autonontlyahhis demonstrable
inability to prevent such an intrusion, raises plssibility of its reoccurrence in
the future;

- the rest of societwho may stigmatise those diagnosed as being nheiikal

especially if the intervention entailed an involanythospitalisation. Such
intervention leaves “ ..an indelible ‘mark’ metaphorically that sets apéne
stigmatized individuals who become ‘in some wayathodiminished.”*

Any assessment of the consequences of a coergreiptic intervention must take
account of these differing perspectives; but tloe tlsat a coercive psychiatric
intervention has particular consequences doeseatassarily imply that the psychiatrist
bears responsibility for them nor should be reqlicejustify them.

Consideration of a medical non-psychiatric conditioay help disentangle the various
issues involved.

Leprosy is a condition which, as a matter of sagjalal fact, results in the subject
diagnosed being, to some extent, stigmatised aadietl as a social pariah. The doctor
who diagnoses leprosy in a subject is not therebgansible for the stigma that may
follow. However, knowing that stigma will be a smguence of the diagnosis
accentuates his responsibility to ensure that idigndsis is correct. If through want of
care, a misdiagnosis does occur then the physigars responsibility for the

consequences of the wrongful diagnosis includimgstigma.

Similarly, the psychiatrist who diagnoses a metfitegss in a subject is not thereby
responsible for the stigma that such a diagnosisengail except in circumstances
where it was a negligent misdiagnoSisThe situation is different in the case of a

13 Siever (2007) in a review of Thornicroft (2006Jhornicroft (2006) was the recipient of a British

Medical Association award, the citation stating:
Once a person is labelled mentally ill, their dexismaking ability is called into question and
protests against treatments are either discreditéabelled as one more symptom of mental
illness. ... The solution is not seen as lessestiggna but as ensuring people labelled as mentally
ill retain the right as citizens to challenge thbdl and their treatment as well as the right taime
basic control over their lives. Perhaps from teisognition, a civil rights movement may grow,
dedicated to the liberation of people with mentakiss from being marginalised, from being
excluded and from being shunned.

4 The term ‘misdiagnosis’ is, within psychiatry, edgte of a number of distinct meanings such as when:
(i) a sane individual is diagnosed as being menitll
(ii) a mentally ill individual is diagnosed (incewmtly) as suffering from a specific mental disorder
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coercive psychiatric intervention because — sihge/dlves a breach of the right to be
let alone — it and the consequences that natutallyfrom it (including the further

stigma entailed by a coercive interventidmequire justification.

A.2.2: Coercive psychiatric interventions and copsmt damage to
personhootf

The detrimental social consequences of either ahpstyic misdiagnosis or a coercive

psychiatric intervention, can be described in teofmBersonhooghc and, depending on
the severity of the stigma, its diminution or effee destructiort’

The effects of a coercive psychiatric interventiam also be described in terms of
Personhoogry, Personhoady and their associated rights-clusters. As disalisséhe
Introduction, a coercive psychiatric interventiarder the Irish Mental Health Acts is —
absent circumstances suggestimgle fides- for practical purposes beyond legal
challenge. The deference shown by the Irish cdanpsychiatric opinion in such
matters, is such as to render the opinion of alpaytst that (in any particular case) a
coercive intervention is appropriate, determinatitirthermore the professional
opinion of a psychiatrist has — by virtue of higtss — an authority that extends beyond
the confines of a psychiatric institution, to stgiat large; thus a psychiatric
‘determination’ that an individual’s ‘right to betlalone’ is in the particular instance
and at that moment in time in abeyance, will (gathgrcommand both the assent of the
courts and of the wider society. Such an intefiearnay be transient and comparable
to the example of the climber suffering from atfiéusicknes$ but it may also be

deeply invasive (Manweiler described the effectthefcoercive psychiatric treatment
as making him like azombi&)° and persist for many years (as occurred in the
Manweiler case).

If the intervention has been of the latter type, fiéct that it ceases at some moment in
time, does not restore tetatus quo antd for no other reason than the subject’s

awareness that what was so easily removed fronblfiore — namely, his ‘right to be

This distinction immediately raises the questioncathe criteria that are being used when an ioldiai is
diagnosed as being mentally #ifpliciter). The ambiguities inherent in the term will bealissed in
Chapter 4.

As used in the present context, ‘misdiagnosis’reefe a situation where had the misdiagnosis nehbe
made, the coercive psychiatric intervention wouwtl lmave occurred.

15 A stigma additional to the stigma consequent angodiagnosed as being mentally ill because the use
of a coercive intervention may be taken to impthei that the subject was dangerous or was grossly
irrational; these perceived ‘deficiencies’ may wadhere to him long after he has been released.

16 See Chapter 7 for a further discussion of themeeis

17 The distinction between ‘destruction’ and ‘effeetidestruction’ was discussed in the Introductsee
also Chapter 7.

18 See Introduction.

19 See Appendix H.
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let alone’ — can be removed again. In such cir¢antes his Rights-Clustayy (and, to
his mind, Rights-Clustefy) may have been effectively, and authoritativedt, at
naught.

Before turning to a consideration of possible jigstions, some clarification of
terminology is necessary:

- the term tlestruction of personhotd refers to an intervention which results in the
effective destruction of the ‘right to be let albaad, consequently, of
Personhoogh.

- the termsgrievous diminishment of personhoan’‘grievous damage to
personhood™ focus not only on any diminishment of rights of gubject but also
on any stigma entailed by the coercive interventichese terms refer to an
intervention which has the effect of grievously dirshing Personhoggcand
Personhood\w;

- coercive psychiatric interventions of a level ofasiveness as to result in either
the destruction, or the grievous diminishment, efibject’'s personhood will be
termed fadical interventions

- lesser levels of diminishment of Personhggchnd Rights-Clusteky are spoken
of as diminishment of personhoodt ‘damage to personhood'.

The effects of a coercive psychiatric interventionthe personhood of a subject is the
focus of Chapter 7 where it will be argued thathilst many such interventions could
not be said to either grievously diminish or degfpersonhood — cases exist where such
terms are appropriate; two such exanfdlase discussed in the Appendices where the
grievous diminution of personhood which occurrethiese cases, was attributable to

the coercive nature of the psychiatric intervention

Accepting, for the purposes of argument, that @disychiatric interventions exist, the

guestion arises as to how such interventions ntightstified.

A.2.3: Permissible justifications for a radicalantention

The postulates imply that: If X is a persae.[X satisfies the necessary and sufficient
conditions for personhood] then X is entitled totteated by others as a person and to

have his right to be let alone respected.

20 See Chapter 7 for a further discussion of thesgeis
21 yhi
Ibid.
22 Byt not that entailed by the diagnosis excepeises of misdiagnosis.
2 Juklergd and Manweiler in Appendices G and H retpaly.
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Consequently if a psychiatrist ‘P’ subjects Y toaercive psychiatric intervention,
which is of such a nature as to result in either:

- the extreme diminution of Personhged or Personhoadw

- the effective destruction of the right to be laetrad (and thus of Personheed

SUBJ)

then theonly justification available to P (in the context oétBtage 1 argumeneé.
excluding considerations of dangerousness) isttades not satisfy one of the
sufficiency conditions for personhood. ‘Irratioigland ‘inability to communicate’
are the only relevant sufficiency conditions, heRamust argue that X displays a level
of irrationality or inability to communicate suffent to breach the criteria for

personhood.

Section B: The Stage 1 argument structure: inatigline

Step 1: Postulates 1-3(prg.

Step 2: A coercive psychiatric intervention may be of sadevel of
intrusiveness as to destroy, or grievously damémgepersonhood of
the subject.

Such interventions are calleidical interventions It will be shown
that interventions of such intrusiveness occurtaedargument will
focus primarily on seeking to determine the phifsoal justification
for such interventions.

Step 3: A radical coercive psychiatric intervention carydoe justified,
philosophically, if the subject has not satisfied sufficiency
conditions for personhood in relation to eitheramality or ability to
communicaté’

Step 4: The levef® of irrationality that would justify, philosophidg| a
finding that personhood was endangered, is derimtéd;’.

Step 5: Psychiatrists in their practice, sometimes adjutigé a coercive
psychiatric intervention is required.

Some of these are radical interventiaesof an intrusiveness
sufficient to destroy or grievously damage persathoThe level ‘i’

of irrationality implicitly or explicitly used bytte psychiatrist in

24 For convenience only the rationality criterioraliided to in discussing the remainder of the argum
structure; the development in relation to ‘abitilycommunicate’ is similar.
%t is assumed that rationality can be measured limear scale; this is simply a heuristic devidepted

for convenience of exposition.
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justification of such radical interventions is detéed.
In other words, the justification used by the psgtist for the
intervention is viewed solely through the prismfitter, of
rationality, anything extraneous to an assessnfaheaationality of
the subject is disregarded.

Step 6: If L, exceeds L then a radical intervention may be justified
(philosophically) provided it is, in fact, in thalgect’s best interests.

Step 7: An assessment of past coercive psychiatric intgiwes [both radical
and non-radical] is made to determine whether wetations which
had at the time been justified by psychiatristbeiag in the subject’s
best interests, were in point of fact beneficiath® subject. Any
damage to the subject’s personhood must be includady such
assessment.

Step 8: (i) The proportion of radical interventions whicannot be justified
[i.e.where L; is less than {] is determined.

(ii) The proportion of coercive interventions whihad been justified

on the grounds of the subject’s best interestsvbitth in point of fact

had been detrimental to the subject, is determined.

Section C: Unfolding the argument

To establish th&tage largument a number of questions need to be answered

1.

Can coercive psychiatric interventions be of sutdwval of intrusiveness as to
destroy or grievously damage, personhood? — thdbisadical coercive
psychiatric interventions exist?

From the perspective of clinical psychiatry, wheathe level of irrationality ‘b’
that must be exhibited by a subject in order ttifyua radical coercive
psychiatric intervention, based solely on the stttggerceived best interests?
Can the level of irrationality ‘L sufficient to (philosophically) endanger
personhood, be ascertained?

Does L, exceed L?

Generally speaking, can the benefits and detrimsorisequent on a coercive
psychiatric intervention be determined and carbémeefits be clearly shown to
outweigh the detriments?

(Based on the responsesQaestions 1-5) What proportion of coercive

psychiatric interventions lack philosophical justition?
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Among the questions necessary to complet&Sthge 2andStage 3arguments are:

1. How reliable are psychiatric assessments of dangesss?

2. What proportion of those coercive psychiatric imggtions which are justified
psychiatrically on the grounds of a subject’s daogsness to others, lack
philosophical justification?

These questions will be discussed in Chapter 6.

Of the questions listed above relating to $tage largument, the first will be dealt
with in Chapter 7.

The remaining questions center on two issues:

- the psychiatric assessment of irrationality, and

- the psychiatric assessment of beneéf pf a subject’s best interests].
Conclusions concerning the second of these witlaevn in Chapters 4 and 5 which
focus on psychiatric diagnosis and treatment resedy.
The question which presents the most significafficdities concerns the psychiatric
assessment of irrationality and, in particular,db&rmination of & The need to
determine L — and the assessment of whethgexceeds L— arises only if L has been
determined. Hence an exploration of how psychitsrdjudge a subject as being
‘irrational’ takes center stage; ideally such aplesation should provide an estimate of
L.. Some of the difficulties that any such explamtmay encounter are discussed in
Subsection C.11In the light of these difficulties, a reformutat of the argument is

undertaken irBubsection C.2

C.1: The determination of,land other evidential problems

The first problem to arise concerning the detertmimeof L, concerns whether
psychiatrists themselves are reliable judges of they ascribe irrationality; an
observation by Professor Milos Jeniteis instructive. Jenicek (2003) began
his opening address to a conferéfem ‘Evidence Based Psychiattyy noting: “Such
lack of attention to logic and critical thinking psychiatry may be found even at the

very core of clinical psychiatric practi¢é® This suggests that the psychiatric usage of

26 professor (McMaster), Professor Emeritus (Monjraatl Adjunct Professor (McGill).

27 XLIIl Congresso Nazionale della Societa' Italiafi@sichiatria which was held at Bologna in October

2003.

28 Jenicek (2003); he continued:
For example, the assessment of a patient’s tharagitent and structure is an integral part of a
psychiatric interview and largely determining fbetdiagnosis of psychosis and other problems.
... do we have and do we need clearer inclusion aaldigion criteria to allow us to conclude that
a patient’s thought process is tangential, thatddas are taking off in several directions at @nce
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the term ‘irrational’ might be less than reliabledahat third-party independent
assessments would be required. There is, howadarth of third party independent
accounts of how a subject ‘presents’ to a psydbtdtr the time before the psychiatrist
adjudges the subject to be irratiofial.

The difficulty encountered in one such extendedyaigl’ was of a magnitude such as
to, effectively, render impossible its repetitiom @ scale sufficient to enable the

completion of randomised trials. This analysidigcussed isubsection C.1.and

leads to the conclusion that the original formwalatof the problem is intractable and

requires reformulation; an analogous problem iswdised irBubsection C.1.2

suggesting a possible method of recasting theraigiroblem.

C.1.1: A sociolinguistic analysis of a psychiainterview

Branca Telles Ribeiro, an academic sociolinguists @ non-participating observer to a
set of interviews between a psychiatrist and higestt. Using the sociolinguistic tool
of ‘frame analysis®' she analysed the interviews and published thdtsesiiher study

in a book entitledCoherence in Psychotic Discour&e

The subject had been deemed by the psychiatrist tncohererif yet Ribeiro’s

analysis showed that the ‘incoherence’ was moreiagop than real and that the term
was being used to describe a refusal by the sutgjgrrticipate in the interview on the
terms decreed by the psychiatrist:

The patient does not follow turn-taking rules; tisatshe does not alternate
speaker and hearer rofés... By refusing to participate in the conventionalrfie
for the situation, one’s behaviour is regardedragycor deviant. ... By agreeing
to participate, one is regarded as “normal”.

Ribeiro concludes:

Frame analysis indicates that the patient’s dismur the admitting interview,
though seemingly incoherent on one level, is caitesa another. The patient
consistently created different frames of talk asskeased correctly the frame she

Does psychiatry need better guides to tell us lmassess a patient’'s argumentation? Does a
psychiatrist always know what is a good or bad argpt?
% The existence of such accounts would permit tlyehpatric determination of irrationality to be
compared to third party, independent, determination
% Ribeiro (1994).
31 The concept is due to Gregory Bateson who sugdiéisé it be understood by analogy with the picture
frame. According to Bateson, “ the picture frame is an instruction to the viewmaitthe should not
extend the premises which obtain between the figuitinin the picture to the wallpaper behind it.”
[Ribeiro (1994), p.50].
*2 Ribeiro (1994).
% The termfincoherent’ implies an inability to communicate ahds is relevant to a discussion
concerning assessments of whether conditions fsopbaood have been breached.
34 |bid. p.12.
% Ibid. p.14.
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was in. As Goffman saysA‘frame perspective. . . allows us to generateycraz
behaviour and to see that it is not all that cra?y

Ribeiro uncovered a coherence where others, légemti and less skilled, might readily

have labelled the subject as ‘incoherent’.

In that a global ascription of incoherence to gesttbmade by one with the authority to
command that their opinions are respected, maytiiesiine destruction of, or grievous
damage to, personhood, it is clearly of importatheg such judgements be made with
the greatest care and circumspection. Yet evidgleamed from the academic
literature on psychiatry (discussed in Chaptenggests that such ascriptions are
sometimes made without a full awareness of theityrattheir possible consequences:
Berrios (1991), for example, seeks to categorigelpatric delusions asehpty speech
acts.®” Read (2003) is even more extreme in that he artha impenetrable cases of
schizophreniaare not just cases of incoherence: but, despite appearances, of no

sense, no form of lifat all.”

Studies such as Ribeiro’s draw attention to an & point namely that psychiatric
case histories — the ‘facts’ as seen through the &€ psychiatry — may show substantial
divergences from more impartial descriptions. Y&t precisely such third party
independent accounts that are required for theldenent of the dissertation
argument; more specifically, in order to determiinét is necessary to gain access to a
representative sample of psychiatric interviewschliprecipitated a radical intervention
and, in addition, to get contemporaneous indepédrasessments as to irrationality or
inability to communicate of these same subjectsnduhese same interviews. The
complexity of studies (such as Ribeiro’s) rendaesrtrepetition on a large scale,
effectively impossible. This might seem to sugdkat we are forced to rely on self-
reports by psychiatrists of how they assess imatity. Such a conclusion would be
premature because the problem can be tackled atigiges is suggested by a

consideration of the following, superficially disslar, problem.

C.1.2: An analogous problem

A teacher of French and Latin has tested his stsdeompetence by means of both an
oral and a written examination. His assessmentatlparticular student was, in his oral

French examination, ‘incompetent’ is being revievsgda Departmental Inspector. A

%8 |bid. p.244.
37 0p. cit.,p.8.
% Op. cit.,,p.115. [Emphasis in original].
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complicating factor is that no independent obsewes present at the French oral
examination. How might the Inspector proceed?
At least two avenues of investigation are openina h
(i) he can review other contexts where the teaaked the term ‘incompetent’
[e.g.oral Latin] and,
(if) he can review other determinations made bytéaeher where an independent
assessment is possibkd.written French and Latin papers].
The first of these methods concerns the teachageusf the term ‘incompetent’ [the
‘incompetency usageeview]; the second concerns the general religtolf the

teachers determinations [theliability’ review]®

C.2: The reformulated problem

The argument in its initial formulation requiredi@termination of % As shown
earlier, this resolved into two more basic problems
(i) the level of irrationality as assessed by acp@trist and regarded by him as
(psychiatrically) justifying a coercive intervemigcall this L*), and
(i) an assessment by an independent observenalsdtiher l* was an accurate
measure of irrationality.
If it was accurate, thent = L, and the argument could proceed without any need
to question assessments of irrationality as made figychiatrist or to distinguish
between L and L*.
As mentioned above, independent appraisals of psychassessments of irrationality,
to a standard that they could be regarded as hagengral applicability, are not
available hence any attempt to determigedirectly, must be forgone.
Transposing the analysis of the analogous probsempr§) into the context of
psychiatric determinations of irrationality, suggethat the inability to determinei.
can be overconféby:
- examining the psychiatric usage of the term ‘imadility’ [the ‘irrationality
usagereview] and
- examining the general reliability of clinical psyatric determinations [the

‘reliability’ review].

% Transposing the analogy into the context of pstriti determinations of irrationality, the firsttam
concerns determining the psychiatric usage ofahm tirrationality’ [the'irrationality usage review];

the second concerns the general reliability oficéihpsychiatric determinations [theliability’ review].

“0 The level of irrationality that must be exhibiteyla subject in order to (psychiatrically) justify

radical coercive psychiatric intervention, baseleélyoon the subject’s best interests.

“! Implicit in this statement is theléfault presumption probléme. in case of doubt, in whose favour or
in what manner, should the doubt be resolved. dgeeissiorinfra.
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A clarification is necessary in relation to the mieg, in the present context, of

‘reliability’ and this is undertaken iSubsection C.2.1The ‘irrationality usage’ review

is discussed iubsection C.2.2The ‘reliability’ review is discussed iBubsection
c.2.3.

C.2.1: ‘Reliability’ — a clarification

It is important to note that in examining the rblisy of psychiatric assessments, it is
not the deviation from ideal standam sethat is of relevance but whether, in
situations where such deviations exist, the pdgyilof error is acknowledged or
denied. If deviations exist and yet their posgipik denied, then, except in the most
unusual circumstances, conclusions may be drawglation to the general reliability to
be accorded to psychiatric assessments and, icydart to psychiatric assessment of

irrationality. The following example may help afgr

A feverous traveller

A traveller, recently returned from the Tropicsadmitted to hospital, seriously ill and
with a high fever. The medical specialists areblm#o determine the nature of the
fever; one doctor, with some slight experience@bical illnesses, suggests that it
might be disease ‘W’. He is unsure, but it isltest guess. If indeed the traveller is
suffering from ‘W’ then treatment ‘Z’° may work bittis relatively untested. In such a
case the physician is unsure both of his diagrasisof the appropriate treatment but
he is conscious of the tentative nature of his poelgts and the experimental nature of
his treatment and he may be expected to proce&dowgtumspection.

An alternative scenario is possible: the physitsaoverconfident of his diagnosis and
furthermore, believes erroneously that the treatrtiet he proposes is securely

grounded in evidence-based studies.

It is the prevalence of this latter scenario witblinical psychiatry, that is of importance
in judging the reliability of psychiatric assessisein relation to the general assessment

of reliability.

C.2.2: The ‘irrationality usage’ review

This review will consist of an examination of th&yphiatric usage of the term
‘irrational’ using, for example, journal articlaextbooks, case histories, diagnostic
manuals with a particular emphasis on the psyébiatmcept of ‘delusion’ which, to

the philosophical mind, embodies the very epitorfnierationality.
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The goal of the review is to determine whether p&tcists use the term with a
precision and a circumspection that bespeaks medgutigment manifesting an
awareness of the damage that can be occasionéslibgppropriate use or, on the
contrary, whether they use the term loosely ag@hall to denote something akin to
‘unreasonable’ or ‘strange’.

A conclusion would permit inferences to be dré&as to the likelihood that
psychiatrists, in using the term ‘irrational’ ireticontext of a radical intervention, do so
in a deliberative, authoritative sense thus makixegsearch for 4 feasible; or, on the
contrary, manifest a usage that so lacks prectsianany hope of determining must

be forgone. The latter conclusion would also intplgt a psychiatric assessment that a
subject manifested irrationality of such a levet@aput personhood in doubt, should be

regarded with a degree of scepticism.

Even if it is found that the psychiatric usagerddtionality is strictly circumscribed,
rigorous and precise, a further difficulty arisescerning whetheriis determinable.
Linear scales, which purport to measure irratiapadixist® and studies have sought to
establish the relationship between the resultsict $ests and particular psychological
dysfunction such as depression or anxfétydowever not only have | been unable to
identify any scales which relate to coercive psgtig intervention but the criteria used
by such scales e.g.“demand for approval “ high self-expectatiofis
“nonassertivenes® — bear such scant relationship to any possibleningaf
‘irrationality’ as might occur in relation to sp&ging conditions for personhood, as to
render them of little relevance. If it is inded&e ttase thatlis not determinable then
this, in turn, will render impossible the deterntioa of the proportion of cases where
L. is less than Land consequently removes the need for determining

If, on the contrary, the psychiatric usage of imadlity is found to be vague and

imprecise then this would clearly preclude the fimkty of determining L

2 Though it should be borne in mind that a precisage of the term ‘irrational’ in an academic cohisx

no guarantee of a similar precision in relatioftg¢@scription in a clinical context.

3 E.g.the Irrational Beliefs Test (IBT); Erickson (1991)
The IBT is a widely known device consisting of 1fbscales corresponding to 10 common
irrational beliefs articulated by Ellis (1962). IRand Burton found that four of these subscales
(namely, demand for approval, high self-expectati@mxious overconcern, and problem
avoidance) were the best predictors of low seléast, ....

4 Erickson (1991):
Many authors representing various classical schafgisychotherapy have focused on the role of
irrational beliefs in the etiology of psychologiahisfunction ... In more recent years these
seminal speculations have been corroborated byachgtudies reporting significant relationships
between general measures of irrationality and & \aiday of psychological problems including
anger (...), anxiety (...), depression (...), low selfeesn (...), nonassertiveness (...), poor

" problem-solving (...) and schizophrenia (...). [Refeenomitted].

Ibid.
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Some examplé8 of assessments of irrationality precipitating coer intervention,

exhibit a ‘methodology’ so informal and unstructligs to belie its name and to suggest
that any attempt to determing would be futile but a final conclusion must awthig
examination of the psychiatric usage of irratiotlyalvhich will be undertaken in
Chapters 2 and 3.

C.2.3: The ‘reliability’ review

This review consists of an examination of psycigadeterminations made in other
areas of claimed expertise.§. psychiatric diagnosis, psychiatric treatment, psfric
assessments of dangerousness) to assess how tdaigw and minimal error in these
other areas compare with independent assessniesuiglfiare available).

As mentioned earlier, if deviations exist which demied then conclusions may be
drawrt” concerning the reliability of psychiatric assessts@f irrationality. Thus, for
example, if:

- psychiatrists assert that their diagnostic techescare robust and seldom prone to
error, whilst a subsequent investigation uncovebstantial levels of misdiagnosis,
or if,

- psychiatrists assert that their treatments ar@nigtnot harmful but beneficial and
are securely grounded in evidence-based studigstwhbsequent investigation
shows:

= that some treatments lack a robust evidence base, o
= that some treatments cause serious harm, or if,

- psychiatrists assert that their assessment ofjadds being ‘dangerous to
others’, is rigorously grounded — assertions wisichsequent investigation shows
to be deeply flawed,

then the conclusion can be dréfithat a psychiatric assertion that a particulajestb
manifested a level of irrationality so grave asvorant a coercive psychiatric
intervention (and of a level;lsuch that the rationality criterion for personhaweab in

question®, should be regarded as of doubtful reliability.

The argument embodied in the previous paragraphsica be represented

schematically by means of the following tables:

“6 See, for exampléZ. v Khattak & Ano2008) guprad; the Amy, Manweiler and Juklergd cases (see
Appendices).

" See default presumptioirsra.

*® pid.

“® This condition is included to cover circumstanaéere - because of the lack of rigor in the psyicitia
usage of ‘irrational’ - L is not determinable; it relies on conclusions @ning default presumptions to
be discussed below.
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Reliability of | Reliability of | Reliability of General Reliability of a
psychiatric psychiatric psychiatric reliability of psychiatric
diagnoses treatments assessments of | 2°° | psychiatric determination of
dangerousness determinations ‘irrationality’
Poor Poor Poor Poor Poor
Reasonable Poor Poor
Excellent Poor Poor
Reasonable Poor Poor Poor Poor
Reasonable Poor Poor
Excellent Poor Poor
Excellent Poor Poor Poor Poor
Reasonable Poor Poor
Excellent Poor Poor
Poor Reasonable Poor Poor Poor
Reasonable Poor Poor
Excellent Poor Poor
Reasonable Reasonable Poor Poor Poor
Reasonable Reasonable Reasonable
Excellent Reasonable Reasonable
Excellent Reasonable Poor Poor Poor
Reasonable Reasonable Reasonable
Excellent Reasonable Reasonable
Poor Excellent Poor Poor Poor
Reasonable Poor Poor
Excellent Poor Poor
Reasonable Excellent Poor Poor Poor
Reasonable Reasonable Reasonable
Excellent Reasonable Reasonable
Excellent Excellent Poor Poor Poor
Reasonable Reasonable Reasonable
Excellent Excellent Excellent

Table 1-1: Indirect assessment of the reliapitif psychiatric assessments of irrationality

Psychiatric usage of the term| General reliability of psychiatric | Possibility of determining
‘irrationality’ determinations L,
precise excellent yes
precise poor no
vague excellent no
vague poor no

Table 1>2Possibility of determining.L

The proceeding analysis implicitly relied on someausions concerning default

presumptions; these will now be examined.

Section D: Default Presumptions

As suggested in earlier discussion, evidence seiffico conclusively determine

guestions central to the dissertation argumempisvailable. In such cases, the

problem arises as to how to resolve doubt whewrittemstances are such that leaving

the matter open for later resolution is not feasibAn example of such a problem (and

%0} e.implies; see default presumptionéra.
®! Tables are numbered and include a chapter referéimes Table 1-2 is the second table in Chapter 1.
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its resolution) is provided by the presumptionrafacence in a criminal trial which is to
the effect that doubt must be resolved in favouhefaccused and not of the
prosecutor?
In relation to coercive psychiatric interventiodsubt can arise at many stages: the
diagnosis which grounds the intervention may bdasalimgnosis; the proposed coercive
treatment may be of doubtful benefit, the assessofatangerousness may be based on
tenuous premisses. Such doubts are often resoitledut their existence — or the
principles underlying their resolution — being madglicit such as, for example, when
a court simply assumes that someone alleged taoffexiag from a psychiatric disorder
will benefit from a coercive interventiot.
The ‘default presumptions problémsks the questiorin case of doubt, in whose favour
or in what manner, or on what principles should tlmbt be resolved™ relation to
coercive psychiatry it encompasses:
(i) the need to make explicit the default presuomithat commonly underlie a
decision to initiate a coercive psychiatric intertren, e.g that the diagnosis
which grounds the decision, is reliable; that theppsed treatment is evidence
based and will, in fact, benefit the subject.
(i) the need to determine the principles that sthaunderlie the choice of such
default presumptions.
Lack of data increases the importance of subjectefgult presumptions to analysis
because, in the absence of complete informatias siich presumptions that will be
determinative of decisions to precipitate a coer@sychiatric intervention.
The problem occurs not only in relation to proposeercive interventions, but also in
relation to reviews of past decisions: in casesrevtigere is substantial — but not
conclusive — evidence of a psychiatric misdiagnadisuld the decision be to exonerate
the subject from the possibility of stigma or tmeg&rate the subject’s psychiatrist from

the possibility of blame™?

%2 Contrast this principle with the psychiatrist Véat$ attitude when presented with a recalcitrant

individual for psychiatric evaluation. Watler'sefhult position’ is to urge involuntary committalrf

evaluative purposes; he statel$:seems speculative to conclude that Amy was eatatty ill”.

[see Appendix C].

>3 See, for example, McGuinness JGnoden v St. Otteran’s Hospit@005) &upra citing with

approvalin re Philip Clarke(1950) :
The impugned legislation is of a paternal characteWe do not see how the common good would
be promoted or the dignity and freedom of the irtlial assured by allowing persons, alleged to
be suffering from such infirmity, to remain at lartp the possible danger of themselves and
others.

% See, for example, Witztum (1995hjra.
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The problem also arises on a more general levéfierabsence of authoritative
estimates of psychiatric misdiagnosis, should thesibility of psychiatric misdiagnosis
be regarded as anecdotal until definitive eviddremomes available or should an
alternative stance be taken?

The‘Precautionary Principle’, -which is discussed iSubsection D.%* offers a
possible mechanism to tackle the default presumgptaoblem; its application to
coercive psychiatric practice is discusse&ifsection D.2

D.1: The Precautionary Principle

Towards the end of the last century the so-calRm@cautionary Principle’emerged as

a tool which was useful in the assessment of dewedmtal projects which might have a
severe impact on the environment; the principle sfed at the 1992 United Nations
Conference on Environment and Developrieas follows:

When there is reason to suspect threats of seri@versible damage, lack of
scientific evidence should not be used as a basigsdstponement of measures
aimed at preventing degradation of the environment.

The principle is not restricted to environmentaihdge but can be formulated more
broadly:

When an activity raises threats of harm to humaither the environment,
precautionary measures should be taken, even i& samse and effect
relationships are not fully established scientlfica’

The application of the principle to medical deaisinaking is controversiaf Boissier
(2003), however, isolates a number of points whiehof use in the present context:
1. There is an obligation to evaluate the risks opalisible outcomes.
2. When the risks are unclear, the Precautionary Ptaanplies a reversal of

the burden of proofi.g. rather than the onus being placed on the obj¢atar

% Also known asThe Rio Earth Summit

*% Boissier (2003), p.319.

" deFur & Kaszuba (2002).

See alsd he Interdepartmental Liaison Group On Risk Assess$ifUK)(2002) which adopts a similar

definition.

*8 Boissier (2003), for example, argues that the &réenary Principle has no application in relation

individual clinical decisions but only has relevarto policy decisions.

Some commentatorge.g.ter Meulen (2005)) seem to base their objectioaronnduly wide statement of

the principle:
This principle holds that one should not act wheare is no scientific proof that no harms will
result from a medical act or a policy decision. leer, in clinical practice there is a duty to act.
Physicians have an obligation to do good to thaiiemts and have to weigh the benefits against
possible harms and burdens.

ter Meulen’s ‘duty to act’ is in clear breach ofd€s ‘right to be let alone.” [Seiafra]

*9 Boissier (2003), p.319:
Implementation of the PP requires an ability toleate risks. ... risks must be anticipated
(according to the “better safe than sorry” approadtfich is similar to the “do no harm” principle
in medicine),
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proposal to show that the risks inherent in theppsal are grave, the onus is
on the proposer to show that the risks are notegf8v
Are these principles applicable to psychiatric ficagcand, if so, how should they be
applied?

D.2: Coercive Psychiatry and the Precautionary Ripie

In that a medical intervention can have potentisdlyere or irreversible outcomes and
the risks of such outcomes are sometimes uncleaiRtecautionary Principle would
appear to have a role to play in medical decisiaking. The main objection against its
use in clinical medicine is that it is not relevahe physician is under an obligation to
tell the patient what we know and, above all, what we know that evead know®*
and once this obligation is fully discharged anal platient gives an informed consent to
the intervention, then any attempt at applyingRhecautionary Principle would serve
no useful purpose. This argument is also valiglation to non-coercive psychiaify
but it has no purchase in relation to coercive pgycy. What then is the relevance of
the Precautionary Principle to coercive psychiatry?
Consider, for example, the problem posed by psyibimisdiagnosi§® In the absence
of authoritative estimates of the rate of coeranterventions that are grounded in a
psychiatric misdiagnosis, a number of questions beposed as to the conclusions that
may be drawn from the (limited) evidence whichvaitable:
- Should examples of psychiatric misdiagnosis berdsghas isolated and
unrepresentative, until definitive studies are n¥#tle
- Should some of the older studies on psychiatridiagnosis — such as Rosenhan
(1973§° — be regarded as historical curiosities and ofuroent relevance?
- Should some of the studies on psychiatric misdiagnwhich examined narrow

subcategoriese(g.the link between race and misdiagnosis) be regaaideof such

% bid.:
When the risk is well known, ideally expressed @sevalence, there is no role for the PP: the
appropriate approach here is evaluation of theébésiefit ratio. When the risk is unclear, the BP i
similar to reversal of the burden of proof and @meently requires an assessment by “experts”
designated by the authorities.

1 Ibid., p.320.

62 (Supra With the possible exception of diagnoses sucschizophrenia because of the severity of the

possible consequences of such diagnoses.

®3 See Chapter 4.

6 An analogy might be drawn to the official respotseeports of police corruption, namely that these

are isolated instances.f.lone‘bad apple§ and, in the absence of clear evidence to thereop should

be regarded as not representative of the policécser

% See Chapter 4.
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a limited provenance as to be of no relevancears#darch for global estimates of
psychiatric misdiagnosis?

A choice between some such alternatives cannotdided and, furthermore, the
choice actually made is of fundamental importanmteomly to an ethical evaluation of
coercive psychiatry, but to the practice of psythidself; consider the example given
by Witztum (1995b§* the five separate psychiatric teams that revieiedarlier
diagnosis of schizophrenia had available to thesrctivice of at least two default
presumptions:

(i) that in the absence of clear evidence thapgyehiatrist who made the original

diagnosis of schizophrenia had made any other eowsdiagnoses, it should be

assumed that his diagnosis of A was correct; or,

(i) that the original diagnosis of schizophreniaynhave been mistaken (on the

basis that some psychiatric diagnoses are mistalcegh’s case should be

examined without any prior assumption that theionabdiagnosis was correct.
The choice of default presumption clearly influesgénot determines, the resulting
decision.
It is not possible to avoid making a choice betwsech default presumptiofisput it is
possible to call on the Precautionary Principledssistance in the making of the
appropriate choice.
Clinical psychiatrists would doubtlessly urge ttiad rate of coercive interventions
grounded in a psychiatric misdiagnosis be regaadetiinimal in the absence of
evidence to the contrary. The Precautionary Rylachowever, would urge that the
burden of proof be reversed and that in relatioassessing risk, the risk of psychiatric
misdiagnosis as evidenced by the limited studiedawe, should be regarded as
indicative of the general risk of psychiatric meginosis (and of the level of coercive
psychiatric interventions grounded in a misdiagsjositil the contrary is clearly
shown. Because coercive psychiatric interventienge potentially severe or
irreversible outcomes for the subject, the appeatprcourse of action is to err on the
side of cautiorf? in particular — and despite urgings to the cogfrar there is no

medical duty ‘to act’. This is more emphaticalhetcase in relation to coercive

% bid.

%7 To pretend not to choose is to permit s@tus qudo continue unscrutinised; Lord Hoffman, made a
similar point inAiredale N.H.S. Trust v Blarfd993], p.828: One way or the other a choice is being
made”

%8 Chaudry (2008).

% See, for example, ter Meulen (2008)igrg and his suggestion that. “ in clinical practice there is a
duty to act. Physicians have an obligation to dodjto their patients .
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psychiatry where precipitous intervention can (aManweiler’'s cas®) be destructive

of the personhood of the subject.

Section E: The development of the revised argunment
subsequent chapters

The argument will be developed in the followingpste
Step 1: The psychiatric usage of the term ‘irrational’ Mieé examined in Chapters

2 and 3.

a. if thisis found to be tightly circumscribed anagise then it is possible
that L is determinable;

i. Because Lis not open to independent verificatibit is
necessary to determine whether the psychiatriccassmt of
irrationality can be taken as reliable; this deteation is
dependant on a review of psychiatric reliabilitgéd on the
results of Steps 2b, 3b and 4b belGw.

If these indicate a high level of reliability, thep (if determined)
can be taken to be reliable.

If not, then L. cannot be taken as reliable and, even if detemhine
is of little use to the subsequent analysis.

b. if this is found to be imprecise then the attenopdétermine L must be
forgone; this in turn removes the necessity foedsining L (i.e. the
level of irrationality that would justify, philosdycally, a finding that
personhood was endangered).

Step 2: Problematic aspects of psychiatric diagnosis aaenined in Chapter 4
with a view to determining:

a. the rate of psychiatric misdiagnosis,

b. whether this rate of misdiagnosis is fully acknadged in clinical
psychiatric practice.

Step 3: Problematic aspects of psychiatric treatment gaengned in Chapter 5

(and Appendix | and K) with a view to examining:

% See Appendix H.

" The psychiatric ascription of (degrees of) irraéility to a subject is, in general, not open to
independent verification. (Seseprg.

2In the manner outlined by Tables 1-1 and &#(3.
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a. (i) the soundness of the evidence base for someatd psychiatric
treatments;

(i) the extent of iatrogenic harm caused by psgtfd treatment.

b. (i) whether any deficiencies in the evidence baselfese standard
psychiatric treatments are fully acknowledged inichl psychiatric
practice;

(i) whether the level of iatrogenic harm [a@prd is fully
acknowledged in clinical psychiatric practice.
Step 4: Problematic aspects of psychiatric assessmerdragjetousness are
examined in Chapter 6 with a view to determining:

a. the error rate in psychiatric assessments of dangaess,

b. whether this level of error is fully acknowledgedciinical psychiatric
practice.

Step 5: The effects of coercive psychiatric interventiontbe personhood of a
subject are examined in Chapter 7 with a view temheining:

a. The possibility that such an intervention can behsas to effectively
destroy or grievously diminish the personhood stibject [.e. is a
radical intervention].

b. whether this possibility is fully acknowledged iimcal psychiatric
practice.

Step 6: From the results obtained in Chapters 2 — 7 alythgeon the

Precautionary Principle, conclusions are drawn eoming firstly, theStage

1 and secondly, th8tage 2 and arguments.
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Chapter 2: The psychiatric usage of the term
‘irrational’ (I): General

You remind me of someone who is looking througbsed window
and cannot explain to himself the strange movenwrdpasser-by.
He doesn’t know what kind of a storm is raging mléesand that this
person is perhaps only with great effort keepinggelf on his feet.

Remarks made by Wittgenstein to his sister Herfhine.

The goal of this and the following chapter, is xamine the psychiatric usage of the
term ‘irrational’ with a view to determining:

Question 1: whether the usage manifests precision and deliberat, on the
contrary, is loose and vagde;

Question 2: whether (as judged from the perspective of clinpslchiatric
practice) the level of irrationality that is deensdficient to
participate a coercive intervention, is capableaihg estimated and,
if so, to attempt its estimation;

Question 3: whether psychiatric assessments of irrationaligyratiable®

The focus of this chapter is to review the psycloatsage of the term ‘irrational’
(excluding the term ‘delusion’). The psychiatrancept of delusion and its relationship
to irrationality is the focus of Chapter 3.

An example of the psychiatric assessment of imatlity is first discussedJection A
This case is of especial interest in that it conedra dispute between a subject’s
psychiatrists and her non-psychiatric medical desctoncerning whether she was, or
was not, rational. The psychiatrists argued thatwgas not and that, accordingly, she
should be the subject of a coercive psychiatrierirgntion. In that the dispute was
public and conducted within the columns of a mddmarnal — and thus open to the
review of their professional colleagues — the picists must be assumed to have

drafted their comments in a deliberative manneingieven greater attention to

! See Malcolm (1981), p.16.

% This is the irrationality usage review which wascdssed in Chapter 1.

® This is the reliability review which was discussedChapter 1.

Strictly speaking, two subsidiary questions shdddistinguished:
- are psychiatric assessments of irrationalityal#é when compared with third-party independent
assessments of irrationality? [see Ribeiro (1324rq
- does a scrutiny of the reliability of psychiatassessments (other than that of irrationality)
suggest that the psychiatric assessment of irritgrshould be regarded as being reliable?
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linguistic precision and logical rigor than migla bxpected in the less formal
environment of a clinical assessment where it mighitbe subjected to such critical
scrutiny. The discussion of this case leads tdghtative conclusion that the
psychiatric usage of the term ‘irrational’ may lbengthing of a chameleon, readily

adapting to fit its current environment and thu$ialilt to capture.

In an attempt to determine the correctness oftémiative conclusion, the usage of the
term ‘irrationality’ as found in medical and psyatiic journals, textbooks and
diagnostic manuals is examinegelction B The chapter conclusions are set out in

Section C

Section A: The Amy cade

This case concerns a 77-year-old woman, Amy, whediegnosed as having
lymphoma and who had refused medical treatmentinggut her affairs in order, she
attempted to kill herself by drowning. She faile@s hospitalised, but later (on release
from hospital) she was successful in her attempts.
Her hospital physician, a Dr. Cameron, subsequewriye an articlpaying tribute to
his patient both as a person and in thanks for wieaéxperience of treating her, had
taught him. In the course of the article he désttithe conflicting responses which
Amy had elicited from the various medical professis who had dealt with her case.
He focussed especially on the disagreements betthegnon-psychiatric) medical
specialists — who believed that Amy was rational #rat she should not be subjected to
forcible psychiatric intervention — and the psyttidaand social work team who
believed that she was irrational, that she was atlgnli and that she should be
committed to a mental hospital for treatment. Trigcle brought swift rejoinders from
Drs. Watlef and Gervais— the psychiatrists who had been involved in Anpgse; to
which Dr. Cameron respond&d.
In defence of their diagnosis, the psychiatristeicentedjnter alia, that:

(i): “... her habit of speaking tangentially was evidencmental illness®

(ii): “There is no evidence that patients with seriousliced illnesses "rationally”
choose to dig*®

* This case is discussed more fully in Appendix C.
® Cameron (1997a).

® Watler (1997).

" Gervais (1997).

8 Cameron (1997b).

° Watler (1997).

19 bid.
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(iii): “In psychiatric terms, this woman was showing sighgrandiosity she
would be the one who decided when to live and winere, and in a way she
would act like God. This, to me, is manic dehtal.

(iv): “That Amy's clinicians could not agree on the presesf a mental disorder
is precisely the reason for detaining high-riskipats for further evaluatiafi*?
[This quotation exemplifies the problem concernilefault presumptions
adverted to in Chapter 1.]

This case highlights the paucity of the eviderti@de on which a finding of irrationality
may be based; indeed one of Amy’s physicidns:noted wryly that the current test of
rationality was often concurrence with the opini@ione’s physiciafi'®

A defence put forward by the psychiatrist Gervaigorthy of special note. He had
argued to the effect that even though Amy statatishe did not want treatment, she
'really’ did and this would have been obvious Hegllzeen listened to with thénird
ear.’* To imagine this argument being made by one actosdor example, rape, is
sufficient to demonstrate its folly. To imaginédéing made by one charged with

determining the rationality of another, is unsegli

The Amy case is discussed in more detail in Appedwhere the conclusion is drawn
that the widespread use of psychiatric labels bypgychiatrists and psychiatric social
workers involved showed little awareness of theepoy of these terms and of the
serious consequences that may flow from their inggmpate use. It is also concluded
that, in the instant case, the psychiatric usaderafs such as ‘irrational’ so lacked

precision as to merit the description ‘cavalier’.

It is of interest to note that the medical ethiéiaul Appelbaum based an analysis of
competence to consent to treatment, on a vigietteich shares marked similarities

with the Amy case; his conclusions are not dissinfilom those of Amy’s psychiatrists

1 Gervais (1997).

12 \Watler (1997).

13 Cameron (1997a).

4 Gervais (1997): She was an intelligent, articulate person who tdlkean apparently logical way and

was listened to in a similar logical way, but shasveertainly not listened to with the "third ear."”

15 Appelbaum (2007), p.1834:
A 75-year-old woman with type 2 diabetes mellitasl @eripheral vascular disease is admitted
with a gangrenous ulcer of the plantar aspect ofdfefoot. A surgical consultation results in a
recommendation for a below-the-knee amputationthmipatient declines the procedure on the
grounds that she has lived long enough and wartdietwith her body intact. Her internist, who
has known her for 15 years, is concerned that akében increasingly confused over the past
year and now appears to be depressed. How shaufhigsician determine whether her decision
is a competent one?
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especially in the insistence that in order to dshltompetence, the subject must have

exhibited a ‘rational’ assessment of the relatigaddits and risks of treatmefit.

This contention that the refusal of consent mugthlienal is incompatible with
decisions laid down by many legal authorities apdhte Irish and US courts.
The Irish Supreme Court, for example, has declared:

The consent ... is not necessarily a decision basededical considerations ...
Such reasons may not be viewed as good medicalngasr reasons most
citizens would regard as ratiortal.

The attitude of the US courts is simifaand is well exemplified by the case of an
asthmatic patient who was subjected to forciblattrent [Annas (1999)]; this case is

discussed in Chapter 7.

To insist on the ability to give rational reasoasthe refusal of treatment, as a test of
competence (as distinct from insisting that thesoea for refusal must be rational if the
refusal is to be accepted) would appear to betadi®n without a difference and

would effectively circumvent the legal authorities.

Section B: Journals, textbooks and diagnostic mianua

B.1: Medical and Psychiatric journals

Three types of journals were examined: psychiatnyrjals; philosophy of psychiatry

journals; medical journals.

Psychiatry Journals

Searches for occurrences of the term ‘irratidfiaVere conducted in journals such as
the British Journal of Psychiatf} and theAmerican Journal of Psychia§whose

1% |bid. p.1838:
To the extent that the patient described in theefig can clearly communicate her decisions,
understands the information about her conditiopregiates the consequences of her choices
(especially the likelihood of death if she forgassputation), and can weigh the relative risks and
benefits of the options, she should be considesetbetent to make a treatment decision. Given
the life-and-death nature of her choice, howeveelatively high level of performance with
respect to the relevant criteria should be required

1" per Denham J.In the Matter of a Ward of Cou(1995), p.454.

18 On the situation under US law see, for examplas$£2000), p.13:
... an opinion, handed down by Chief Justice ... WaBarger in 1964, declaring that the right to
be let alone attaches as well to the "irrationakisions of "irrational" patients. In a landmark
decision concerning the constitutionality of legtilehovah's Witnesses reject life-saving blood
transfusion, Burger cited Brandeis's famous adrimnand then addedNbthing in this utterance
suggests that Justice Brandeis thought an indivigoasessed these rights only as to sensible
beliefs, valid thoughts, reasonable emotions, di-feended sensations. .

9 Including the term ‘irrationality’.

20 The searches were conducted betwdeargi 14' December 2009.

2 Including all Royal College of Psychiatry journatsmprising,inter alia, ‘The British Journal of

Psychiatry, * Advances in Psychiatric Treatmeatid the Psychiatric Bulletin
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main emphasis is on clinical psychiatric practiBz=cause these searches extended over
the life of the journalsg( 150 years) the number of results would have proved
unmanageable if full-text searches had been rfisaiesordingly searches were limited

to occurrences within the article title or abstasthese might be expected to exhibit a
greater precision than occurrences of the terrhémtain body of an article.

TheBritish Journal of Psychiatrgearch for occurrences between October 1855 and
December 2009, yielded 6 results.

The American Journal of Psychiatsearch for occurrences between June 1844 and
June 2007, yielded 42 results.

Philosophy of Psychiatry Journals

Searches were also made in the jouRtdlosophy, Psychiatry, & Psychologut — in
that this is a journal of philosophy — | considetiedt a ‘Full Text’ search would be
more informative than a ‘Title/Abstract’ searchorFeasons of manageability, this text
search was restricted to the period of five yeB996 to 2000d. 30% of all articles

ever published in the journal). This search yidl@é results.

Medical Journals

Searches were also made of some general medicabjeltMedline,the Journal of the
American Medical Associatiaandthe New England Journal of MedicindBecause
these journals cover medical specialities othem ffgychiatry it was necessary to
include the term ‘psychiatry’ as an additional séaerm.

TheNew England Journal of Medicingelded so few results that a full-text search was
feasible; title/abstract searches were conducteé&allineand forthe Journal of the
American Medical Association.

TheMedlinesearch for occurrences in articles publishedt1976, yielded 19 results.
TheJournal of the American Medical Associatsearch for occurrences in articles
published between July 1983 and December 2009ede2d. results.

TheNew England Journal of Medicirsearch for occurrences in articles published
between December 1993 and December 2009, yieldeelsii@s.

The smallest set of search results (6) was foBtitesh Journal of Psychiatrand — in
order to convey a ‘flavour’ of the general resultihis complete set is listed in

Appendix N, Subsection N-1.

22 Including its associated journals comprisiimger alia, ‘Academic Psychiatty* American Journal of
Psychiatry, ‘ Psychiatric Servicésand ‘Psychiatric News
2 For example, a full text search of thenerican Journal of Psychiatsyould have yielded 888 results.
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In total, 181 results were retrieved. A databaas designed to enable the sorting and
analysis of these results by:
- categorisation of the context within which the témrational’ occurred;
- ranking of whether the usage indicated precisiahragour or, on the contrary,
was colloquial;
- classification as to whether coercive interventia@s contemplated.

The results of the analysis are given in Appendishbsection N-2.

Some conclusions drawn from the analysis undertaké&ppendix N are given in the

following subsection.

B.1.1. Conclusions on the analysis of journal deaesults.

As mentioned in Appendix N, the search results ftheBritish Journal of Psychiatry
(which is the main UK journal dealing with cliniga$ychiatry) provided scant evidence
that the term ‘irrational’ was being used in a jBeananner. As might be expected, the
usage in journals such B&ilosophy, Psychiatry, & Psychologgas more nuanced but
the context contemplated by the questions pos#tedieginning of this chapter was
that of clinical psychiatry rather than the philpkg of psychiatry. In an effort to
determine whether the more precise usages asetkmailable N-2 of Appendix N
related to philosophical or clinical psychiatrye tfesults from philosophical journals

have been filtered out in the following table:

Precision All journals Clinical journals
*kk 15 6
*kkk 16 l
*kkkk 3 o
Total: 34 7
(19% of total of 181) (5.7% f total of 121)

Table 2-1: Analysis of more precise usages by jaluype

These results of this analysis enable the conaiuside drawn that, in relation to
clinical psychiatric practice, not only is the joat usage of the term ‘irrational’

generally not used with any degree of precisioniisuisage is essentially colloquial.

In the course of the above analysis some themédadbeen expressed in the Amy

case $upra re-emerged?

24 All the quotations that follow are from journatsapplied philosophy: Reznek (1998) is from the
History and Philosophy of the Life Scieneesl all others are frofhilosophy, Psychiatry, &
Psychology.
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- the lanquage of paternalism

Example (i) ... if we start to evaluate the rationality of prefnces and give
weight to unexpressed preferences, we risk viajdtie patient's autonomy,
but if we do not, we risk abandoning patients tousgent irrationality?®

Example (ii)... If the patient is capable of rational thoughd aecision,
then he is allowed his autonomy. If he is irrasibthen the doctor is
allowed, professionally and ethically, to over-riie autonomy?®

- scepticism as to the psychiatric meaning of ‘ivatl’:

Example (i) ... in a dialogue between a patient and a psya$iiathe
psychiatrist's judgment of what is ratiomapriori overrides the patient's
judgment of it. A psychiatrist could hardly condéuthat the choice a
patient makes with which he concurs is irrational

Physicians receive no training and possess no esgan separating
rational choices from irrationahoices .. 2’

Example (ii) But the concept of rationality is immensely coexpand
difficult to spell out. Thus the abuse of psyctyatan now be explained as
arising from abuse of the concept of rationalitgy finding ‘irrational,” in
a way that is constitutive of mental iliness, thede simply fail to conform
adequately to society's norrfs.

To conclude this section, one reélis especially notable both because of the eminence
of its author, Professor Savules€and because of the importance of some of the
points that he makes, to the relationship betwegeatibnality’ and ‘delusion’ (which is
the theme of the following chapter).
Savulescu argued that physicians.“should not abandon their patients to irrationalit
They should help their patients to deliberate neffectively and to care more about
thinking rationally** He then seeks to illustrate his argument in treext of a
Jehovah's Witness [JW] refusing life-saving blo@shsfusions:
We believe that the beliefs of JWs are irrationalFor argument’s sake, we will
accept theism. However, the vast majority of thashe Judaeo-Christian
tradition have not interpreted these passages TioenBibleas proscribing blood
transfusions. The beliefs of JWs are irratioorakat least two counts: their

particular beliefs are not responsive to eviderareame their interpretations of
Biblical text consistent?

Savulescu’s argument is of interest firstly becanfabe weight he gives to the fact that

the views are not shared by the majoritye-are not orthodox — and

% savulescu & Dickenson (1998b), p.264.

26 Hinshelwood (1997), p.125.

27 Szasz (2000), p.14.

28 Megone (1998), p.199.

29 savulescu & Momeyer (1997).

30 savulescu holds the Chair in Practical Ethichatniversity of Oxford and is also a medical decto
31 Op. cit, p.282.

%2 0p. cit, p.284.
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secondly, his unquestioning belief in the ratioiyadif doctors.

As will be shown in Chapter 3, the psychiatric cgptcof delusion privileges orthodox
opinions and their use as a benchmark of ratignalip illustrate the problems
engendered by cleaving so closely to such an appribés sufficient at this stage, to
mention that — as happened in the former USSR arites the implication that political
dissidentsipso factobecome ‘irrational’.

Savulescu pulls back from the conclusion thatioretlity justifies the overruling of a
patient, citing a number of reasons one of whidhasg:

... requiring that choice be grounded on rationaieiebefore it is respected is
fraught with dangers. Those who claim to know finwith certainty are at least
as dangerous as those who claim to know Right aati®ith certainty’

As will be suggested in Chapter 3, many psychiatappear to show no such
reluctance.

The second point — which suggests that doctors dynthe very touchstone of
rationality — may be contrasted with the findingsnsnarised by Sutherland who
devotes a chapter of his bobkationality %10 discussing the prevalence of poor
reasoning skills in the medical profession, theliance on intuitive judgements and
their poor understanding of probability. Theséelahssume a heightened importance in
clinical psychiatry because:

- the unreliability of intuitive assessments of ‘nailay’ is relevant to the incidence
of psychiatric misdiagnosis especially in relatiordelusion; it may go some way
towards explaining disparities which have been tbtmexist in the UK, in the
rates of diagnosis of schizophrenia between BlacksAfro Carribeans, on the one
hand, and White¥, [Probabilistic considerations relating to thegtiasis of
delusions are explored in Appendix¥.]

- the use of probability judgements in relation teessments of dangerousness and
the high error rate of such assessments. [Thisigmois explored in Chapter 6 and
in Appendix F.’

3 0p. cit, p.287.

34 Sutherland (1992)

% See, for example, Hickling (1999); this and otstedies of misdiagnosis are discussed in Chapter 4.

3 Where the conclusions are drawn that:
- Psychiatric assessments based on clinical judggrakthe improbability, or of the
pervasiveness, of beliefs should be treated witptstism unless they can be shown to be
grounded in reliable empirical data.

- Psychiatric assessments of the falsity of a bekeied solely on the intuitive improbability of the
belief, are unreliable.

37 Where amongst the conclusions drawn are:
- The error rate encountered in the psychiatricssssent of dangerousness lies between 80% and
93% depending on the criterion used to define énck’.
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Presumptions such as Savulescu’s, sustain attiswgdsas those noted by Amy’s
physician $uprg that“... the current test of rationality was often conmmce with the

opinions of one’s physiciatf® It is important that they not be uncritically apted.

B.2: Psychiatric textbooks

Searches were made for occurrences of eitheriGrrak or ‘irrationality’ in a number
of textbooks of psychiatry and philosophy of pswyttyi:

Psychiatry

- Kaplan & Sadock (2009Hubsection B.2]1

- Burton & Fulford (2006) $ubsection B.2]2

Philosophy of psychiatry

- Fulford (2006) Subsection B.2]3

- Thornton (2007b)$ubsection B.2]4

- Radden (2004)3ubsection B.2]5

B.2.1: Kaplan & Sadock (2009)
Kaplan & Sadock (2009) is entitl€@bmprehensive Textbook of Psychiatirys

published in two volumes and comprises 4480 pages.
A full-text search for ‘irrationality’ yielded ncesults.
A full text search for ‘irrational’ yielded 22 rel¢s; the most telling of which are:

Example (i) However , another system — the first psychicesysin Freud’s
schema — treated the dream thoughts in a bewilglerid irrationamanner®

Example (ii) The “shoulds”, or self-imposed demands that theyup to their
idealised selves, are irratiorsid unrelated to the realities of daily fife.

Example (iii) Self-defeating behaviors, which may appear ioralfrom an
outside perspective, are often understandablearimstef dynamics of learnirf].

Example (iv) ... both conditions require that an individual rgoses the fear as
excessive or irrationalnd either avoids the feared object or situatioenalures it
with great difficulty®?

Example (v)... HIV infection ... irrationaffears about contracting the dise&$e;

Example (vi) Clinical exploration of the irrationaspects of patients’ internalised
antihomosexual attitudes does not always leaddeance of one’s
homosexuality’”

- Some eminent academic psychiatrists appear eitheitling or unable to appreciate either the
high rate of error involved in psychiatric risk assment or the extremely serious consequences
that may befall anyone subjected to such an ertmmassessment of dangerousness.

% Cameron (1997a).

%9 |bid. p.800.

0 |bid. p.862.

1 bid. p.873.

“2 |bid. p.1847.

3 Ibid. p.2085.
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Kaplan & Sadock’s (2009) usage of the term ‘irmaéib shows little evidence of

precision or rigour.

B.2.2: Burton & Fulford (2006)
Burton & Fulford (2006) is entitleBsychiatryand is described as‘elinically focused

textbook [which] provides a comprehensive accotipsychiatric disorders®

A full-text search for ‘irrationality’ yielded ncesults.

A full-text search for ‘irrational’ yielded 5 regslall of which concerned phobia and
were variants on, for example:

A phobia is defined as a persistent irraticiealr that is usually recognised as such
and that produces anticipatory anxiety for and daoce of the feared object,
activity or situatiori'®

B.2.3: Fulford (2006)

Fulford (2006) is entitled th©xford Textbook of Philosophy of Psychiatdy full-text
search was not possible but an index search fatignal’ or ‘irrationality’ produced no

results.

Lest the index was incomplete, an index searchdth ‘rational’ and ‘rationality’ was
made which produced three results:

1. The first was in a discussion concerning conaadtreferred to the possibility of
“rational suicide”:

Can we simply assume that Martin is mentally ikdese he wants to die? If
Martin’s desire for death is a consequence, ora@sgemental iliness, then he can
be treated ... [p.556-7]

2. The second was in a section entitl@tié central role of rationalityand referred to
the philosophy of Dennett and Davidson whose argusne

... emphasize the constitutive role of rationality tlee possession of a mind ... if
sound, these arguments also suggest an argumenstafe reduction of mental
states to brain states, ... [p.610]

3. The third concerned the problem of knowledgetbér minds:

This turns on the role and nature of rationalitypsychological explanation. The
basic idea is thisin giving a psychological explanation we rendee tifnought or
behaviour of the other intelligible.. [But] To be rational does not guarantee that
any specific belief must be true. ... nor could nadility or competence be
identified with making the correct application @rpcular rules of inference.
[p.747-8]

* |bid. p.2087.

5 Judges, Royal Society of Medicine and Society oth&rs 2007 Book Awards; see:
http://www.amazon.co.uk/Psychiatry-Neel-
Burton/dp/1405136529/ref=sr_1_1?ie=UTF8&s=books&diA61394031&sr=8-1 [accessed: 21
December 2009].

“¢ Burton & Fulford (2006), p.97.
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B.2.4: Thornton (2007b)
Thornton (2007b) is entitleBssential Philosophy of PsychiatrA full-text search for

occurrences of either ‘irrational’ or ‘irrationalit yielded no results.

B.2.5: Radden (2004)
Radden (2004) is a collection of essays and islesiihe Philosophy of Psychiatry: A

Companion
A full-text search for occurrences of ‘irrationglelded 15 results; for ‘irrationality’,
yielded a further 17. All of these results occdnmjust 4 (of the 30) essays contained
in Radden (2004).
(i) Gillett (2004). ‘Cognition: Brain Pain: PsychotCognition, Hallucination and
Delusions:*’ [Subsection B.2.511
(i) Culver & Gert (2004). ‘Competencé®[Subsection B.2.5/2
(iii) Chadwick & Aindow (2004). ‘Treatment and Reseh Ethics™*® [Subsection

B.2.5.3
(iv) Wilson & Adshead (2004) Criminal Responsibility®° [Subsection B.2.5]4

Subsection B.2.5&ontains some reflections on the various usages.

B.2.5.1: Gillett (2004). ‘Cognition: Brain Pain:9ychotic Cognition,
Hallucination and Delusions.’

There were two occurrences of ‘irrational(ity)’:
1. The first discussed psychosis:

The nature of psychotic irrationalignd the cognitive dynamics of a psychotic
break in the sense of self are both hotly debdje??]

2. The second was in a discussion entitled ‘Padammtionality:

In many and diverse ways the normative discursorgext in which | operate
moderates the beliefs | will accept so that theyraasonable, all things
considered, and not just rationally coherent. ... tKees the colloquialismhbrse
senséto indicate the pragmatic reasonableness thailitake for granted and
that gives rise to full-blooded science as anlie¢tlial discipline. [p.31]

" Radden (2004), pp.21-35.
“8 |bid. pp.258-270.
“9 |bid. pp.282-295.
* Ibid. pp.296-311.
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B.2.5.2: Culver & Gert (2004). ‘Competence’

There were fifteen occurrences of ‘irrational(itytfie following examples are

representative:

Example (i) The woman in Case #1 suffers from a seriousitionaf* fear of
ECT treatment and the man in Case #2 has a seriously irratidesite to die.
Most physicians believe that these patients’ rdfsisauld be overruled. [p.262]

Example (ii) For example, the patients in Cases #1 and #2dimeilabeled as
competent, but their refusals would be regardeskdsusly irrationaland on the
basis of that serious irrationalittywould be ethically justified to overrule them.
[p.263-4]

Example (iii) Any account of irrationalityo be incorporated into the concept of
competence must be such that no decision is reg@si@rationalf any
significant number of persons would regard thaigdeg as rational. ... This
means that no decision based on religious belefisare held by a significant
number of people will be irrationdlp.264]

B.2.5.3: Chadwick & Aindow (2004). ‘Treatment d&elsearch Ethics’

The terms ‘Irrational(ity)’ occurred in two passage

1. The first occurrence was:

Lindley ... argues that the mentally disordered persbo has irrationdbeliefs is
incapable of making rational decisions about hiffave:

What is special about someone who has radicalbtional beliefs of this
kind is that he is likely, unwittingly, to get irafl kinds of dangers. The
person who believes he is indestructible might walk into the middle of a
busy road ... he would not be moved by one’s réagojp.284]

2. The second occurrence was:

(p. 286-7) The patient has the capacity but reftiatment. Some argue that
even if a patient is competent to make a spedafiall decision, this decision
should not always be respected — for example, vahggrision, although
competent, ig irrationalFor example, they may refuse a treatment bedhege
regard it as a form of torture, punishment, or poisHarry Lesser argues:

Only if the phobia, or the depression or indecisis&s, is evidently
preventing the patient from thinking clearly at all is one justified in
regarding the preference ... as irrational and the patient — however
irritating this may be to some doctors — should:basidered ‘rational until
proved._irrational’ [p.286-7]

The last quotation appears after a brief — halfepadiscussion entitledustification of
Compulsory Treatment

People may be troubled by behavior that appearsuahr bizarre and feel that
this constitutes a threat requiring action, evesidéer observation of particular
situations might suggest limited potential for hawnthe patient. Consequently,

51 Double underlining is used to indicate an explciknowledgement that levels of irrationality exist
52 See the comments by Chadwick & Aindivira who doubt whether a refusal to consent to ECT lshou
be considered to be irrational.
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practitioners may then feel themselves charged widrvening and offering
treatment. While this may be argued from the peape of a duty of care on the
part of a practitioner, it may seem more akin tlugy to protect the interests of
other relevant parties ... before the interests efpiiitient. The practitioner may
be in a position ofjailer” as much as caregiver >3

B.2.5.4: Wilson & Adshead (2004). ‘Criminal Resgibility’

There were five occurrences of ‘irrational(ity)et most relevant were:

Example (i) The law treats the mentally disordered as baiagional [p.297]

Example (ii) Irrationality is what matters, Morse (1999) argues. Howepace
Morse, causation is not totally beside the poistlastrated by an example from
Kenny (1986) of an academic who is suffering fromngmoid delusions that his
colleagues are persecuting him and who decidesisop his mother-in-law to
inherit her fortune. It is hard to see why onedfatrazy beliefs that make him
irrational should excuse an apparently calculated motiv29gj.

B.2.5.5: Some reflections on the usages in Rad2Rov

The usages in Radden (2004) were perhaps the mexsse of those uncovered in the
searches (with some acknowledging possible graumbbirrationality) yet sonié by
equating rationality with orthodoxyin effect identify ‘the man on the Clapham
omnibus’ as the touchstone of rationality. As atheto earlier, a possible
consequence of such an analysis is that solelyrbyevof the fact that the man on the
Moscow omnibus was most unlikely to share the vieSoviet dissidents, these
dissidents were ‘irrational’ and hence became blataandidates for (psychiatric)
treatment. The fact that such a problem has rext belverted to in Radden is eloquent
testimony to the inadequacy of the analysis ofcthrecept of irrationality. Such a
conclusion is also born out by contrasting CulveGért’'s Case #1s(iprg concerning
the woman whosuffers from a seriously irrational fear of EC®hd some comments
by Chadwick & Aindow:

While there are clearly ethical issues associai#ittwe potential effects of drug
therapy... there are several objections, beyond palsarm, that might be made
to ECT: for example, as an assault on the digrfith® person, it is wrong in

itself (Clarke 1995). Nevertheless, supporterB@T have defended it for
consequentialist reasons, on the grounds thatatks” The problem with this
argument is twofold: first, there are also negatiwasequences to be considered,
such as memory impairment; second, in an era dieegie based medicine, claims
about the efficacy of ECT are insufficiently supeal: In light of these points, it
may be questioned whether it is irratiot@kefuse this treatment. This is

%3 |bid. p.286.

54 For example, Gillett: “thesensus commurijs' horse sense Culver & Gert: 'no decision based on
religious beliefs that are held by a significantmoer of people will be irrational

%5 The term ‘orthodox’ is used here and in the foltegvchapters to describe beliefs which are widely
accepted in a society or social group; such betiefgrast with those which are shared by only allsma
minority and are termed ‘unorthodox’.
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important in light of a further objection to ECTattrelates to the wider context of
delivery of treatment: What does it mean to sdwirks"?°°

The apparent conflating of dangerousness and miéness — see Lindleys(iprg — is
to be regretted in that it precludes a rigorousyaismof dangerousness and its possible
links to mental iliness. [The disentangling ofsbéssues is the focus of Chapter 6.]

It is worthy of note that, of the thirty essaysRadden, the brief remarks by Chadwick
& Aindow (suprg comprise the only mention of what is ethicallg thost problematic

aspect of psychiatry, namely its ability to invat@mpulsion.

B.3: Psychiatric diagnostic manuals

The psychiatric diagnostic manuals in current use a
- theDiagnostic and Statistical Manual of Mental Disorslevhich is now in its
forth revision PSM-1V(1994)] and has had a subsequent text revi€d&M-1V-
TR(2000)f"; it is published by the American Psychiatric Adation.
- thelCD-10 Classification of Mental and Behavioural Biders>®
It is published by the World Health Organisatioriviro editions: one with a
subtitleClinical descriptions and diagnostic guidelinglse second is entitled
Diagnostic criteria for research.
Reports of searches of tB&SM-IV-TR(2000) for occurrences of ‘irrational’ or

irrationality’ are given irSubsection B.3;Teports of similar searches of tlgD-10are

given inSubsection B.3.2

B.3.1: DSM-IV-TR (2000)

An index search for occurrences of either ‘irraéibor ‘irrationality’ yielded no results;

however a full-text digital search yielded 4 result
1. The first occurrence is in the Introduction:

Mental disorders have also been defined by a yaoketoncepts€.g, distress,
dysfunction, dyscontrol, disadvantage, disabilitfiexibility, irrationality,
symdromal pattern, etiology, and statistical deeigt Each is a useful indicator
for a mental disorder, but none is equivalent todbncept, and different
situations call for different definitions. [p.xxx]

*6 Radden (2004), p.287. The question posed atrtti@kthis quotation is central to the issues dised
in Chapter 5iafra).

The 2011 decision by the FDA to investigate ECT tighlighted the dearth of current research on its
use, efficacy or safety [see footnote in Conclusidtroposals — Psychiatry]. See also Chaptersi¥an
57 Cited asDSM-IV-TR(2000).

°% Cited adCD-10.
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2. The second occurrence is in a discussion ofipBob

Specific Phobias... In contrast, individuals with irration&ars of blood injury,
medical preedures, and medical settings may be less likeseék help for
phobias.

3. The third occurrence is in a glossary of ‘Cudtidound Syndromes’:

pibloktog An abrupt dissociative episode accompanied lxeme excitement ...
frequently followed by convulsive seizures and cdasding up to 12 hours. This
is observed primarily in arctic and subarctic Eskioommunities ... During the
attack the individual may tear off his clothingeak furniture, shout obscenities,
eat feces, flee from protective shelters, or perfother irrationabr dangerous
acts. [p.901]

4. the final occurrence is in an appendix:

Phobia A persistent irrationdiear of a specific object, activity, or situatiohat
results in a compelling desire to avoid it... [Apdix C: Glossary of Technical
Terms]

A digital full-text search was also madén all other publications of the American
Psychiatric Association [the publishers of D&M-IV-TR(2000)];

- asearch for occurrences of ‘irrational(ity)’ yiettl6 results of which only one had
any relevance; it was entitleDiscrimination against Persons with Previous
Psychiatric Treatmerit

- asearch for occurrences of ‘irrational(ity)’ yieti12 results.

Of those 8 that had some relevance to clinical lpisyxy:

3 concerned the execution of mentally ill prisoners
1 concerned medication in nursing homes;

1 concerned child mental health;

1 concerned substance abuse;

1 concerned HIV;

1 concerned anxiety disorder.

B.3.2: ICD-10

Full-text digital search were made of both I8®-10: Clinical descriptions and

diagnostic guidelineand thd CD-10: Diagnostic criteria for research.

ICD-10: Clinical descriptions and diagnostic guideds

A search for ‘irrational(ity)’ yielded no result#hat for ‘rational(ity)’ yielded two
results:
1. The first was in relation to specifying the diagtic criteria for Dissocial

personality disordéer

%9 Search conducted on1®ecember 2009.
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... (f) marked proneness to blame others, or to gffeusible rationalizationgor
the behaviour that has brought the patient intdlimbnvith society.

2. The second concerned the diagnostic criteriaHabit and impulse disordets

This category includes certain behavioural disadieat are not classifiable under
other rubrics. They are characterized by repeatésithat have no clear rational
motivation and that generally harm the patient's avterests and those of other
people.

ICD-10: Diagnostic criteria for research

A search for ‘irrational(ity)’ yielded no resultthat for ‘rational(ity)’ yielded one result:

‘Dissocial personality disorderfSeesuprd

The paucity of these results is difficult to recitmevith Fulford’s (2006) assertion
(supra)on the centrality of the role played by rationalitypsychiatry.

Section C: Conclusions

The term ‘negligence’ as found in law journals, taaports and legal textbooks is
generally accompanied by well recognised distimgtibetween, for example,
‘negligence’, ‘gross negligence’ and ‘recklessnesstonsequences the gradations of
negligence are capable of precise descriptions Génerally permits the level of
negligence which might attract the attention of¢heninal law €.g.‘recklessness’) to
be distinguished from lesser forms.

In planning the analysis of the psychiatric usaig@mational’, the initial hope was it
might resemble the legal usage of the term ‘negtigend that a perusal of the journal
search results would enable the various meaningsederm ‘irrational’ to emerge
which would, in turn, have permitted a classifioatof meanings with distinctions
rigorously drawn. It was further hoped that thegesassociated with coercive
interventions could be clearly identified and diéfetiated from other, lesser, forms.
The hopes have clearly not been fulfilled and threctusion drawn earlier in relation to
journal usage must be extended to diagnostic marumal textbooks of psychiatry [with
the possible exception of textbooks on the philbgagf psychiatry such as Radden
(2004)F° and can be summarised in the conclusion thatgiehatric use of the term
‘irrationality’ (in contexts other than delusiors)informal and so lacking in precision
that no particular meaning emerges which correspemthose cases which are deemed

eligible for coercive intervention.

0 The questions posed at the beginning of this enaptated to usage in clinical psychiatry rathemt
the philosophy of psychiatry
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This conclusion is echoed by Culver & Gert (1982pwin their Philosophy in
Medicine: Conceptual and Ethical Issues in Mediane Psychiatry state:

“Rationality” and “irrationality” are among the nmtasnportant concepts in both
psychiatry and philosophy. Yet psychiatrists hgeaerally not presented any
explicit account of them and have often not distieed these concepts from

related ones like “mental health” and “mental i#ag®*

The following questions were posed at the beginninitpis chapter in relation to the
psychiatric usage of ‘irrational’ (in contexts othlean discussions of delusion):

Question 1 Whether the usage manifests precision and delioeror, on the
contrary, is loose and vague;

Question 2Whether (as judged from the perspective of clinisychiatric
practice) the level of irrationality that is deensdficient to participate a
coercive intervention, is capable of being estimated, if so, to attempt its
estimation;

Question 3Whether psychiatric assessments of irrationalityen compared with
third-party independent assessments, are reliable.

The answer to the first is that the usage is gdigerague; to the second, in that levels
of irrationality were seldom identified, the lextkht precipitates a coercive intervention
cannot be identified; to the third, the usage issudficiently precise as to permit
comparisons with independent assessments.

These conclusion relate to the psychiatric usé@ftionality’ in cases other than
delusion; the relationship between the psychiawitcept of irrationality and that of
delusion, is the theme of the following chapter.

b1 Culver & Gert (1982), p.20.
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Chapter 3: The psychiatric usage of the term
‘irrational’ (1): Delusion

“Your delusion is total, and all the more dangeraumsi
incurable in that you speak just like a person vghfully in
possession of her reason.”

Spoko Hersilie Rouy by her doctbr.

To be deludedi. to have ‘delusions’) is to the layperson and whilosopher, the
very epitome of being irrational; this is a peré@pthat is, to a degree, also shared by
psychiatry’ Furthermore the concept of delusion is centrgisigchiatry: Karl Jaspers,
for example, held that delusion is tmsic characteristic of madne’ss

Of all the psychiatric conditions which might warta coercive psychiatric
intervention — and which, in consequence, mighptieosophically justified by a
breach of the rationality condition of personhoaodelusion is preeminent because its
connection with irrationality appears so especiaitimate and transparent.
Accordingly the fact that psychiatrists might séekustify a coercive psychiatric
intervention on the grounds that a subject is d&uth circumstances where it is
doubtful that the subject manifestsyirrationality — let alone irrationality of a degre
sufficient to justify a diminution of personhoodss to say the least, surprising. In the
following paragraphs, | will sketch how such casas, and do, occur and, in doing so,
explain the structure to be adopted later in thegpter in discussing delusion.

The Oxford English dictionary defines ‘delusion’@sfalse impression or opinion,

esp. as a symptom of mental illn&$s.

! Masson (1993), p.54, quoting from Rouy, H. (1888moirs Of A MadwomarParis: Paul Ollendorff.
Masson (who is an Honorary Fellow in the DepartnaiRhilosophy at the University of Auckland)
believes Rouy’s book to be “.the single most important document of the socstbhy of madness in
the nineteenth centuiy(p.52)

2 In that the terms ‘rational’ and ‘delusional’ arecessarily incompatible though the term ‘rational
delusion’ - which one encounters occasionally -hh@ppear to offer a counterexample. This lagent
has sometimes been used to describe a delusioh Waga strong inner coherence which presents no
internal contradictions and which is such that,eoane enters willingly into the territory of thelasion,
every objection can be met with a coherent respotigs, | suggest, an inappropriate descriptionsuch
delusions in that they are not characterised biy th8onality but by a strong internal logic withtheir
tightly circumscribed orbit.

Much as a political scientist who was interestethendevelopment of social democracy might ashait t
“Sweden is the very epitome of a western social dey — a perception which is not invalidated by
the fact that a sociologist might prefer to util@er concepts in their own analysis of Swedigtiety;
the suggestion that delusions embody the very mgitof irrationality does not preclude the fact that
psychiatrists might also find other attributes efusions -e.g.their incorrigibility — of greater use in
their analysis of delusion.

3 Jaspers (1997), p.93.

* New Shorter Oxford English Dictiona(§997), ‘delusion’:
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TheDiagnostic and Statistical Manual of Mental Disorgléefines a ‘delusion’ as
being:

A false belief ... that is firmly sustained despiteavalmost everybody else
believes and despite ... incontrovertible and obvjma®f or evidence to the
contrary ..>

Thus both lay and professionals alike would appeaggard ‘falsity’ as an intrinsic
characteristic of a delusion. However, as Profestmfred Spitzer has pointed out,
many clinical psychiatrists regard tB&M-1V-TR(2000)definition as too onerous
because either:

... the criteria of truth or falsity are not applibabo various sorts of statements
that the clinician nevertheless wants to subsundemutine concept of delusion ...
[or] ... in many cases the clinician cannot actudlsprovethe claims of the
patient ... , [or] ... there are delusions that turhtoilbe_trué

In consequence, clinical psychiatrists prefer ®-dsvhat, for convenience, | term —
‘the justifiability criteriori (which places the onus on the subject to judiifybelief) in
place ofthe falsity criteriori (which places the onus on the clinician to dentiais the
falsity of the belief). In consequence, the faettta belief is true does not preclude it
being classified by a clinical psychiatrist as altgion’ as the following discussion will

show.

In seeking to examine the relationship betweerusleh’ and ‘irrationality’, | have
focused on a particular subset of delusions narfdelysions of infidelity”, because:
(i) a delusion of infidelity may be viewed as pagmdatic of psychotic disordefs.
(i) of all delusions, delusions of infidelity prest a tightly circumscribed problem
which is more amenable to philosophical analysipeeially as delusions of infidelity
do not necessarily involve any other contentiouieb?
(iii) in that such delusions may be true, they preeghe philosophically interesting
paradox of the ‘true delusior?.

(i) The action of deluding or of being deluded; #tate of being deluded. LME.
(ii) A false impression or opinion, esp. as a syonpbf mental illness. M16.
® DSM-IV-TR(2000), p.821; the definition is discussed in mieil in Section Bnfra.
© Spitzer (1990), pp.378-9. [Emphasis in original].
’ Also known asMorbid Jealousyor ‘ TheOthello Syndronie
8 Fulford (2006), p.8.
® Enoch (1967), p.47:
I have now in an asylum two quite rational-lookingn, whose chief delusion is that their wives,
both women of undoubted good character, had befaithifiul to them. Keep them off that subject
and they are rational. But on that subject theyugierly delusional and insane.
9 The concept of a ‘true delusion’ appears paraddbxind might suggest that much as ‘schizophrenia’
has a meaning in colloquial speech different frbat in the professional literature, ‘delusion’ nighso
have a technical meaning which would lessen thargop paradox; this is not the case. The technical
meaning as specified in tiESMrequires that a delusion be false.
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Writing on ‘delusions of infidelity’, Kingham & Galon (2004) state:

It is noteworthy that individuals may suffer fronorhid jealousy even when their
partner is being unfaithful, provided that the evide that they cite for
unfaithfulness is incorrect and the response th su@ence on the part of the
accuser is excessive or irrationl.

Fulford (2006) gives an example:

Mr O.S. ... Attended general practitioner’s surgerthwis wife who was
suffering from depression. On questioning, debdeain angry diatribe about his
wife being ‘a tart’. Unable to talk about anythielge. Offered unlikely evidence
(e.g pattern of cars parked in road). Psychiatriemad confirmed diagnosis even
though the doctors concerned knew that Mrs. O.demsessed following the
break up of an affair’

That a true belief might be classed as a delugipears to be a contradiction in terms;
yet the generality of psychiatrists appear untredly this seeming paraddxslthough
some isolated dissenting voices are occasionabedd’ The following thought

experiment may help elucidate some of the undeglissues.

An imagined scenario:

Imagine a teacher who believed that a colleaguesemsally abusing a pupil.
The teacher had no evidence that this was so oidéep unshakeable conviction
forged from observing supposedly furtive glancesiges of conversation and
similar ‘evidence’. The teacher approached hedimester with her suspicions;
she could offer no evidence that he found conviopdiat she could not be shaken
in her belief.

The headmaster may remain unconvinced and he miglhtonclude that the teacher
was deluded in her beliefs but even if the teapleesisted in her belief a psychiatric
diagnosis of delusion — and fortiori, a coercive psychiatric intervention — would seem
inappropriate.

Next imagine that the headmaster actually knewttf@tolleague was sexually abusing

the pupil (the colleague had earlier confessetiedieadmaster that the allegation was

1 Op. cit.,p.207.

The distinction between ‘morbid’ and ‘normal’ jeaky hinges on the meaning of ‘normal’ — a term

whose ambiguities will be discussed later in thHiggter.

20p. cit, p.43.

13 Jaspers (1997), p.106:
A delusion of jealousy, for instance, may be reésgph by its typical characteristics without our
needing to know whether the person has genuinengrtar his jealousy or not. The delusion does
not cease to be a delusion although the spouse gfdatient is in fact unfaithful - sometimes only
as the result of the delusion.

See also Mullen (1990), p.826:
Another difficulty with the truth criteria is thaiatients may express beliefs about their partner’'s
infidelity, expressed in a bizarre and apparengijusional manner, but which are correct in the
central assertion.

4 David (1999) infra).
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true) then surely an assertion by the headmakgsrihe teacher was deluded could not
stand.

Indeed if the headmaster sought to sustain histasséhat the teacher was deluded and
on that account sought to discipline the teachen tiny subsequent legal challenge by
the teacher would most surely exonerate the teaattkfind the headmaster’s assertion
to be bizarre. A more likely response from thedmeaster would be a recognition that
the teacher had been unusually perspicuous toenatiat others, less observant, had
not noticed.

This suggests that the justifiability criterionais inappropriate substitute for the falsity

criterion; its use will be discussed in more ddtir in the chapter.

Despite their apparent similarities, the exampfes® suspicious teacher and the

jealous husband, unfold in radically different wiag@n they be distinguished?

Fulford suggests that morbid jealousy is.“one of the few psychiatric conditions
known to be definitely associated with an increassidof homicide'*® and, if he is
correct, this might appear to serve as a distimguisfeature.
Fulford cites a single reference [Enoch (1967)]Hisr ‘definite’ association between
morbid jealously and homicide, but this referera®ié shown in Chapter 6) does not
substantiate any such association; instead itgédea further study which shares a fault
with many other such studies, in that it is base@ erroneous probabilistic analysis
which confuses:

- the probability that a jealous individual is darmes; with

- the probability that a dangerous individualg.one convicted of murder) exhibits

jealousy.

Such errors are of a level of seriousness suoh @nter any subsequent analysis
almost worthles&®
Leaving to one side for the moment the truth oentfise of Fulford’s assertior,the
supposed ‘dangerousness’ cannot be such as téomanshat is a true statement into a

delusion (.e. it cannot effect the existenoédelusion) thus it cannot serve to

15 Fulford (1989), p.204.
'8 Such errors are known as ‘base rate errors’; $epter 6 and Appendix F for an extended discussion.
" The argument being developed in this dissertatmnprises:
- a Stage 1 argument (where coercive interventwegustified solely on the interests of the
subject);
- Stage 2 and 3 arguments (where coercive inteomenare justified on the grounds of the
interests of others)
the supposed ‘dangerousness’ of morbid jealousynigsl to the Stage 2 argument and will be discussed
in that context in Chapter 6.
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distinguish between the teacher who believes (yphitat a fellow teacher is sexually
abusing a student, but who is unable to justifybdedief; and a husband who believes
(rightly) that his wife is unfaithful but who is able to justify this belief® It would
seem to be the case that either both (or neithes} be classed as delusional; what
offends logic is a classification which renders llisband delusional but not the

teacher.

This extended preface has been by way of introdndt the complexities inherent in
the psychiatric concept of delusion — a concepttviess charitable commentators have

described as being atfambleg*®

Chapter Structure

An Irish legal case which concerned an individuhbwvas forcibly committed to a
mental hospital on the grounds that he harbourkéas of infidelity, is discussed in
Section A The psychiatric definition of delusion is ex@drinSection Band some of
its more problematic aspects are examineSaation C The concept of ‘normalcy’ is

intimately related to the psychiatric analysis efusion; it is discussed Bection D

A problem (‘recovered’ memories of childhood sexalalise) which bears considerable
similarity to that of unjustified beliefs in thexsel infidelity of a spouse, has been
discussed in a series of artidfem the journaPhilosophy, Psychiatry, & Psychology,
by a group of philosophers who appear to see ditfeculty in accepting the truth of
such beliefs even if these are incapable of baiatified; the contrasting philosophical
analysis of these two problems raises the queasdn whether this constitutes an
instance of special pleadingédction

If indeed this is the case, it would tend to undaetlaims by philosophers to being
impartial in their philosophical analysis of psyatny and suggest that they perceive the
role of philosophy as being the buttressing — ratti@n the critical scrutiny — of the

psychiatricstatus qud™

Some conclusions concerning the relationship betireationality and delusion are

drawn inSection F.

The goal of the chapter is to address the follovgjngstions?
Question 41s the psychiatric definition of delusion cohet’zn

18 This is not to deny that the consequences apptepo the differing scenarios, might differ.
19 See David (1999)irffra).

20 Freedman (2007a); Nissim-Sabat (2007); Potter{p0d0eberman (2007) and

Freedman (2007b).

21 See Papineau (200@ifra.

22 Continuing fromQuestions 1, and3 of Chapter 2.
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Question 5Does the psychiatric diagnosis of a subject adudional’
necessarily imply that the subject is irrational?

Question 6 Do gradations of delusion correlate with levefdroationality in

such a manner that the gravity of a delusion wiicsufficient on its owtito (as
adjudged by psychiatrists) warrant a coercive imttion, corresponds to a level
of irrationality sufficient to put personhood irojgardy?

Section A: The Blehein Case

In the late 1990s a Mr. Louis Blehein, a teacheo Wad been involuntarily committed
to a mental hospital on the application of his wifade a number of court applications
seeking redress from those who had been instruiaris committal. In particular,
he claimed that the provisions of the Mental Healths had not been complied with in
that: “neither of the two doctor defendants who were prgst the time had examined
him.”?* The circumstances underlying the case were $énalecisions of both the
High, and Supreme, Courts:

The High Court... [Blehein’s wife] went to ... Dr. Murphy, who is¢ family
GP, and claimed that her life was unbearable becalian alleged obsession on
the part of the Applicant that she was having edfaiith other men. ... Dr.
Murphy says that Dr. Kennedy went to the bedroamndacted an interview with
the Applicant and confirmed that, in her view, hesvsuffering from delusiorfs.

The Supreme Court.. [Dr.] Murphy, one of the two doctors who sigrtbe
certificate seeking the Applicant’s reception aetkdtion, stated that the
Applicant was suffering from serious delusions dbus wife’s fidelity and
“believes she is having sexual affairs with at tesigs other men!” The Applicant
submitted that the basis upon which Dr. Murphy s@jthe certificate was that
there was no proof that his wife was unfaithful dmat therefore his accusations
of infidelity were the result of delusions. Prtorhis hospitalisation the Applicant
had employed private detectives in an effort talggh evidence of his wife’s
infidelity.2®

Blehein claimed that the work of the detectives badn frustrated by the Gardai and

thus he was prevented from establishing the triithsobeliefs and, consequently, of
proving that he was not delud&dBlehein argued that as the falsity of a belief is
prerequisite to it being classified as a ‘delusi¢n@® had not been shown to have been
delusional; the courts, however, did not addreissatgument and resolved the case on
what were essentially paternalistic grounds imfjicccepting that Blehein was

delusional.

2 That is without recourse to assessments of dangeess to others.

%4 The Irish Time$1999). ‘Ruling due on leave to sue over detenitiomental hospital'The Irish Times
2 July.

A similar contention was equally unsuccessfuirv Khattak & Anor[2008] (supra).

25 Blehein v Murphy and Other&1999).

26 Blehein v St. John of God Hospital & an¢2002). [Emphasis in original].

2" The analogy of an accused who was prevented b@énéai from establishing the truth of his alilsi, i
not wholly inappropriate.
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In relation to the development of the dissertaiogument, the Blehein case is of
interest primarily in that it permits the questitorbe posed as to whether Blehein could
be considered to be ‘irrational’ based on the fastdisclosed to the courtSuybsection
A.3. Before addressing this question, it is necgssaexamine whether some of the
particulars of Blehein’s belief.€. “affairs with at least six other mepivere crucial to

its categorisation as a delusioBupsection A]1A further issue (which | term thpre-
diagnostic decisigh concerns why a problem which could possibly wed as a
marital problem and whose locus lay with both gar{(with separation as a possible

solution), was categorised apsychiatricproblem whose locus lay solely with Mr.

Blehein. Bubsection AJ2

A.1l: “at least six other men”

The Supreme Court appeared to have regarded tigestian of affairs With at least

six other mehas of sufficient importance to merit a direct ¢atoon from the GP’s
notes. This may suggest that it was crucial toeeithe legal or the psychiatric
assessment of the case and that had Blehein sbepéved his wife to be having an
affair with only one other man, he would not haeei considered delusional. This is
not s@® in that the essential point concerning the clihiiagnosis of delusions of

infidelity is the inability of the subject to jusfihis belief?®

It is also worth considering the possibility thatnaking his note, Blehein’s GP was
making an informal note with no expectation thahight ever feature in legal
proceedings. Had, for example, the GP’s questidsiehein beeriwith whom do you
think that your wife has been unfaithful®ien a reply such &4,B,C,D,E and F are
all possibilities, might well have been summarised by the GP inpiti@se actually
used though, it should be stressed, there is miepue that this was the case.
Furthermore, if indeed the note is an accurate samyof Blehein’s belief, the
timescale over which he believed these affairsateehbeen conducted may be

considered to be relevant. The scenario of thaitni@il wife who conducted six affairs

28 A case taken by Mr. David Harty, for example,ifsikar to Blehein’s but with no imputation of
multiple affairs. The Irish Times(2002a).'Challenge to detention in psychiatric hospitabt¢d’.The
Irish Times 16 April.]

See alspThe Irish Times(2002b) ‘Man who claims wife put him in psychiatric hospitalget his
money has case adjournettie Irish Times9 April.

29 Some caveats must be entered at this point: KinghaSordon (2004)infra, suggest that a belief in
multiple affairs (rather than a single affair) iglicative of delusion; secondly, the belief in ripié&
affairs may have sufficed to elevate the delusiomfbeing anon-bizarré delusion to being &bizarre’
delusion and thus rendered Blehein liable to arndias of schizophrenia. [The criteria for ‘bizarre
delusion’ are in essence, sufficient to satisfy$M-IV-TR(2000) Diagnostic Criteria for
Schizophrenia(see B.1linfra)].
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over ten years is more believable (has, to coihrage, moreLiterary Truth’*%) than

had the affairs occurred over a matter of weekses€ observations are made simply to
emphasise the point made in discussing the Amy*tahat over-concise statements of
facts should be treated with extreme caution ihtthg@y may suggest a precision which

a fuller account would show to be illusory.

A.2: Pre-diagnostic decisions.
The relationship between Blehein and his wife wadowbtedly in difficulties;

however, the next step in the analysis of theimriahip —i.e. placing the locus of the
problem in Blehein’s psyche or behaviour and coneatly categorising it as a
psychiatric problem — is an example of a ‘pre-dsjit’ decisior’> Such pre-
diagnostic decisions selddfappear to warrant the attention that is giveniagmbsis

but the pre-diagnostic decision may be an even magpertant source of psychiatric
misdiagnosi¥ than the actual diagnosis.

A different pre-diagnostic decision — namely timview of the disharmony between
the parties, they should consider a marital sejpswrat might have offered an alternative

resolution. Support for such a resolution mightehbeen garnered from the findffg

30 By saying that a character hastérary Truth’ | mean that, considered as a fictional charaaierayed

in some work of literature, the character ‘ringsetr

This concept is of assistance in that it opensvamae — alternative to the purely statistical -égploring

the psychiatric concept of normalcy: a ‘normal’ ieter being one with whom, when encountered in a

literary work, one can achieve a sense of empa8ee the discussion in Sectioni@fi@) on the novel

La Femme de Gilles

31 See Appendix C.

32 Smith (1978) is an excellent and oft cited analysihow a group of young female friends arrivéhat

conclusion that one of their number is mentallyiig. the ‘pre-diagnostic decision’] before seeking the

involvement of a psychiatrist.

The power of Smith’s analysis lies in showing hogeamingly unequivocal portrayal of the onset of

mental illness, can be reinterpreted as simplyfteezing-out’ by friends, of one of their erstwil

members.

% Though see Bracken & Thomas (2001) who give tHeviing example:
A 53 year old married Sikh woman had had two adiomssto hospital in the previous six years
with a diagnosis of affective disorder ... She wdsmred urgently by her general practitioner
[and] ... had pressure of speech and labile, irrtabbod and was noted to be preoccupied with
religion and past events in her life. Her famigmplained that she was overactive and spending
excessive amounts of money. ... It emerged thatatierg felt in conflict with her elderly mother
in law, with whom the family shared the house. Bakeved that the elderly lady, who seemed to
govern decisions about her grandchildren's forthogmarriages, was usurping her position in
the family.

Bracken & Thomas concludeEFtaming her problems in this way rather than innter of a medical

diagnosis allowed a space in which these issuekldmiexplored gently with the patient and her

family.”

% The term ‘misdiagnosis’ is, in relation to psydhyaambiguous. Amongst other meanings it may

denote the categorising of a problem as a psyabhiatoblem when it is not; it may also mean the

incorrect differential diagnosis of a psychiatriolplem —e.g.‘bipolar disorder’ rather than

‘schizophrenia’. The term is discussed more fullChapter 4.

% Mullen (1990), p.826.
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that it is not uncommon that accusations which apmtdelusional and which were
denied by the partner and unsupported by evidemmeegventually confirmed by events.
Furthermore, in the absence of studies showindstantial possibility that a marriage
can survive such a forcible psychiatric committainarital separation might have been

a less damaging solution and should have beendemesi as a solution of first choite.

A.3: Was Blehein necessarily irrational?

| wish to argue that the simple holding of a beldiich one cannot justify, does not, of
itself, necessarily merit the belief being clasas@ delusion irrespective of how
resolutely one holds to the belief (religious bisligroviding a classic example of such
beliefs); ‘irrationality’ enters the picture wheneinsists that others — whom one
cannot persuade by evidence — must also accepttist.

Blehein, in telling his wife that he believed — axbat he was convinced — that she was
having an affair, does not necessarily evinceionality in that he is not seeking to
insist that his wife accepts his belief rather siehallenging her to disprove his belief.
However, if in discussing his beliefs with a thpdrty such as the family GP, he insists
that the GP accepts the truth of his belief withaiuthe same time being able to justify
his belief, then he is indeed irrational; the mamnable to justify the belief, the more
irrational. If this analysis is correct, doesdlldw — on the facts as stated — that Blehein
was irrational?

The issue of irrationality first arises at the stad his discussions with the family GP
and it appears that here Blehein sought, not istitisat the GP unhesitatingly accept
the truth of Blehein’s belief, but to defend hismayment of a private detective to

allay, or vindicate, his suspicions. In this heptd an eminently rational approach to
resolving his problems: namely he seeks out indégetinevidence of the truth or

otherwise of his beliefy.

An alternative method of judging whether Bleheip&ief could be considered
delusional, is by using a probabilistic analysish# likelihood that the wife of a man
such as Blehein.g. jealous and suspicious) in a marriage such ag.&isinhappy), is
unfaithful. Some studies on the prevalence of talaunfaithfulness are outlined in
Appendix D, and these enable a tentative conclusidie drawn to the effect that in a

marriage such as Blehein’s, the probability thatviife was unfaithful [70%] far

% Some factors — such as the attitudes and intese&®s — that might militate against such a remiu
are discussed in Chapter 4.

37 Of course Blehein might simply have accepteddbteast, pretended to accept) his wife’s deniats a
doubtlessly such a course of action might haveeduaensiderably less disharmony to all parties
involved, but could such a course of action be iwemed a moreational approach?
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exceeds the probability that she was not [30%fhiff analysis is correct, then to
believe of various possibilities, the one whiclmigst probable, could hardly be

considered as being irratiort4l.

In conclusion, the evidence for ascribing irratidgeio Blehein seems less than
convincing and suggests that a psychiatric diagnafsdlelusion does not necessarily
imply that the subject is irrational aralfortiori, manifests a degree of irrationality
sufficient to warrant a coercive psychiatric intmtion — a conclusion which enables

Questions &nd6 (supra)to be answered provisionalfywith a tentativeNG.

Section B: The psychiatric definition of delusion

In seeking to clarify the definition of ‘delusiorthe problem can be approached either:
- Operationally by means of the psychiatric diagnostic manuaigfection B]1
or
- Philosophically through philosophical writings on the psychiatancept of
delusion Bubsection BJ2
The Blehein case will be reviewed in the lightleése discussionsS{ibsection B]3
Some especially problematic aspects of the dedimitif delusion will be identified and

these will be discussed more fully@ections GindD.

B.1: Operationally
The DSM-IV-TR(2000) defines a delusion as being:

A false belief based on incorrect inference abateraal reality that is firmly
sustained despite what almost everybody else lesiand despite what
constitutes incontrovertible and obvious proofwdence to the contrary. The
belief is not one ordinarily accepted by other memlof the person's culture or
subculture €.g.it is not an article of religious faith). 4°.

It then specifies the diagnostic criteria fdelusional disorde** and also those for

‘schizophrenid? — a disorder closely related to delusional disorde

% This isnotto suggest that to believe in other than the muoshable outcome is irrational; (see
Appendix F).
%9 These questions will be addressed more fully ittiSe E.
“00p. cit.,p.821
“1 Ibid. p.329:
A. Nonbizarre delusions.€., involving situations that occur in real life,cuas being followed,
poisoned, infected, loved at a distance, or deddyespouse or lover, or having a disease) of at
least 1 month's duration.
B. Criterion A for Schizophrenia has never been.met
Note: Tactile and olfactory hallucinations may egent in Delusional Disorder if they are related
to the delusional theme.
C. Apart from the impact of the delusion(s) orrémifications, functioning is not markedly
impaired and behavior is not obviously odd or bigar
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| wish to isolate three main components of therdgdin of delusion:
(i) “a false beliet
A delusion is a belief that is firmly sustained.. despite what constitutes

incontrovertible and obvious proof or evidencette tontrary’*?

(ii) “based on incorrect inferen¢e

This suggests that the root of delusion lies inistake of logic, which, in addition
to the refusal to correct the mistake (the oblmato point out the mistake having

been discharged) would imply irrationality.

(iif) an unorthodox belief

The definition uses the following two criteria:

(@) “ ... despite what almost everybody else believés ...

(b) “The belief is not one ordinarily accepted by ottmembers of the person's
culture or subculture (e.g. it is not an articlerefigious faith}
| use the termunorthodox’to describe both of these criteria; the first letime
‘generally unorthoddxriterion and the second, theulturally unorthodok
criterion.

B.2: Philosophically

Jaspers is considered by most commentdtde the first to systematically examine
the problem of delusion and he begins his discasssofollows:

Since time immemorial delusion has been takeneabaiic characteristic of
madness. To be mad was to be deluded and indesgidcamhistitutes a delusion is
one of the basic problems of psychopathology. ayossmply that a delusion is a
mistaken idea which is firmly held by the patientlavhich cannot be corrected
gives only a superficial and incorrect answer ®ghoblem. Definition will not
dispose of the matter. Delusion is a primary plnegmon and the first thing we
have to do is to get it into a proper foéts.

D. If mood episodes have occurred concurrently wélusions, their total duration has been brief
relative to the duration of the delusional periods.
E. The disturbance is not due to the direct phggjickl effects of a substancad, a drug of
abuse, a medication) or a general medical condition
2 See Subsection C.ihfra).
3 0p. cit.,p.821
The use of the disjunctidproof or evidencein this context bespeaks such an imprecise ukngtiage
as to, of itself, discredit the definition; thertefproof’ admits (logically) of no dissent whereas
‘evidence’ certainly does.
* Sedler (1995), p.252.
5 Jaspers (1997p.93.
In the light of Jaspers’ comments, the portrayahafiness in Greek mythology maybe of interest:
Odysseus pretended madness by ploughing the samsbaing salt; to test him, the Greeks placed his
baby son in front of the plough.
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He distinguishes betweenélusion-like idedsand “delusions propér the first
“emerges understandably from preceding affettsvhilst the latter is psychologically
irreducible ... all doubt has ceasetf

Sedler (1995) summarises Jasper’s views on delsishors:

True delusions are unmediated, direct experieri@gsarise in the subject as
psychological givens. By contrast, other delusi@i@nomena always can be
understood in terms of some concatenation of megéuiconnections ..%8

The link between Jaspers’ perspective on delusidntleeDSM definition of delusion is
clarified by Spitzer (19963 who begins his analysis by contrasting differimdgional
psychiatric tradition¥ and traces the Anglo-American tradition back tspéss who
was:

... the first to mention the three criteria of detuns, which are to be found in the
textbooks ever since: (1) certainty, (2) incorrilifip, and (3) impossibility or
falsity of content?

These principles, according to Spitzer, found esgign in theDSM-111-R (1987)
definition of ‘delusion’ — and which, in so far ke refers to it, is essentially idential
to theDSM-IV-TR(2000) definition $uprg — of which he says:

This definition poses several problems, rangingifainly false assumptions to
points of vagueness and ambiguity, as well as tifiptstheoretical conjectures.
As the term delusion is meant to be a purely “dpsee” term, and as this very
fact is meant to guarantee the status of psychojmgir and psychiatry as a
science, these problems have to be addressed snugsied seriously within the
psychiatric professiort

Spitzer’s criticism of the DSM definition of delwsi is forceful and many layered; one
aspect of it — the supposed ‘falsity’ of delusiois-ef especial importance in relation to
this dissertation argument. Spitzer writes:

The very fact that the criteria of truth or falsétgenot applicableto various sorts
of statements that the clinician nevertheless wianssibsume under the concept
of delusion is frequently overlooked. The bestnepkes are the religious
delusions.

... In many cases the clinicimannot actually disprovthe claims of the patients,

“% |bid. p.96.

7 bid.

“8 Sedler (1995), p.254.

49 Spitzer (1990).

%0 |bid. p.378:
Contrary to German textbooks of psychiatry and pepathology, which frankly state that there is
no good definition of the ternmdélusion” Anglo-American textbooks tend to take a lessicai
stance and a delusion simply is defined as &fitm, false, fixed idea or belief”...

*1 |bid. p.377. The attribution of these three definitiotriteria to Jaspers might appear to conflict with

Jaspers’ viewdquprg on the impossibility of defining the term ‘delasi. The point is clarified by

Spitzer: ‘Although Jaspers himself has pointed out that tleeiseria are merely first approximations.

his successors have often used them as definitagiari (p.389)

52 Except for some minor changesy.“a false personal beliefbecomes, iDSM-1V, “a false belief”.

%3 |bid. p.378.
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but nevertheless wants to describe certain phenomas delusions.
... In some cases, there are delusions that actuaityout to berue.>*

As mentioned earlier, the suggestion that the it belief does not preclude it being
classified as delusional, appears incongruousgpedasought to lessen the apparent
incongruity by stating that the partner sometimesaone unfaithfulonly as a result of
the delusion™® In such cases the infidelity began subsequethietalelusion but it is
clear that Jaspers was not speaking only of susdsscalo him, the delusion can exist
even if true®®

Lest it be assumed that Jaspers was referringtorihose situations where the
‘correctness’ of the delusion might have becomeaggmt subsequent to the diagnosis,
Fulford has arguedthat even if the psychiatrist knew at the timenafking the
diagnosis, that the allegation of sexual infidelitgs true (the partner, perhaps, having
confided in him) this did not preclude a diagnadislelusion provided the belief had
not been adequately justified.

This aspect of delusions of infidelity — that thigith does not invalidate the diagnosis
of delusion — has been commented on by Mullen gnidilgham & Gordon (2004).
Mullen writes:

Odegaard (1968) noted the frequency with whichsfimuses of his morbidly
jealous subjects, who separated, on his adviceesuiently were found to be
sexually involved with the object of their exsposiselusion’. Cases where
accusations which appeared delusional are emphgtismied by the partner and
unsupported by any tangible evidence, but are eaéiptconfirmed by events, are
not uncommon in the experience of clinicians withirsterest in jealousy’

A disinterested observer might be forgiven for wemmag why such an observation does
not prompt the conclusion that the ‘justifiabiligst’ as it was being applied in
psychiatric practice is, if not deficient, therledst in need of radical revision. One
might also wonder as to how such a test might a@ensa non-psychiatric

environment: are ‘normal’ people always able taifysheir beliefs? As will be seen in

> |bid. p.379 [Emphasis in original]; see aapra

%5 Op. cit.,Spitzer then quotes an example given by Jaspeesglscsuprd:
A delusion of jealousy, for instance, may be reésgph by its typical characteristics without our
needing to know whether the person has genuinengrtar his jealousy or not. The delusion does
not cease to be a delusion although the spouse gfatient is in fact unfaithful — sometimes only
as a result of the delusion.

%8 Jaspers, (1997), p.106: “a delusion may be correct in content without a0 be a delusion, ...

such correctness is accidental and uncommon — ynivsippears in delusions of jealousy

57 See Fulford (1989), p.204pra.

8 Mullen (1990), p.826.
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Section D of this chapter, they are AbtThe appropriateness of using the ‘justifiability

test’ to diagnose delusion will be discussed intiSadC.

As noted in the previous paragraph, the sugge#taina particular quality or deficiency
(e.g inability to justify a belief) can serve as aterion for diagnosing mental iliness
(e.g.having delusions) raises the question as to whestheh quality or deficiency
occurs in the mentally healthy or ‘normal’ popubati But posing that question
immediately raises another: what is meant by ‘ndrmauch a context? Kingham &
Gordon (2004), for example, having noted that latien to the delusion of infidelity,
compulsory admission is not infrequent, continue:

It is noteworthy that individuals may suffer fronorbid jealousy even when their
partner is being unfaithful, provided that the evide that they cite for
unfaithfulness is incorrect and the response th swa@ence on the part of the
accuser is excessive or irrational. Healthy pebplome jealous only in
response to firm evidence, are prepared to moldy beliefs and reactions as
new information becomes available, and perceivieglesrival®°

The authors do not explicitly address, nor do thgyear to be aware of the need to
indicate, whether this latter proposition is todoastrued as a definition of ‘healthy
people’ — and by implication a definition of illres or is an empirical finding based on
some other definition of healfi. However, by stating th&4The prevalence of morbid
jealousy is unknown, as no community survey €Xi&teey implicitly acknowledge

that it is not empirically grounded. Furthermafejewed as an empirical statement, it
is inconsistent with the results of the many encpirstudies which have analysed the

behaviour of ‘normal’ peopl& consequently, when it is viewed as a definition, i

%9 See also Appendix E where the conclusion is drédnanthe belief underlying psychiatric clinical

practice in relation to the diagnosis of delusidre-that a mark of a ‘normal’ individual is that their

beliefs (if not orthodox) can, if called upon, bestjfied - is itself unjustified.

80 Kingham & Gordon (2004), p.207.

®1 Foucault has commented on how psychiatry confideserms ‘not being like everybody else’, ‘not

being normal’ and ‘being sick’. See Foucault (20@495:
Trés vite, ¢a s'est transformé en une espéce deaa@sychiatrique : si tu n'es pas comme tout le
monde, c'est que tu es anormal, si tu es anorreat,que tu es malade. Ces trois catégories en'étr
pas comme tout le monde, n'étre pas normal eh&lade, sont tout de méme trés différentes et se
sont trouvées assimilées les unes aux autres.

[(speaking of his homosexuality)Very quickly, it turned into a kind of psychiattiweat: if you are not

like everyone else you are abnormal, if you arecabal it means you are ill. These three categories

not to be like everyone, not to be normal and tdllze still quite different and yet they havecbene

assimilated with each othérC. O'Brien (trans.)]

See also Foucault (2003), p.162:

... psychiatry introduced something that until tiweas partly foreign to it: the norm understood as
rule of conduct, ...However, by being rooted in oiigaand functional medicine, psychiatry is also
able to exploit the norm understood in a differgse: the norm as functional regularity, as the
principle of an appropriate and adjusted functignihe "normal" as opposed to the pathological
... two usages and two realities of the norm aregjgitogether, mutually adapted, and partially
superimposed in a way that is still difficult taetirize.

%2 Kingham & Gordon (2004), p.207.
83 Seeinfra and Appendix E.
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would result in ‘healthy’ people being very muchtliye minority of the general
population.

Authors such as Kingham & Gordon (2004) appearestrtb use the term ‘normal&’
without any acknowledgement of its ambiguity —niteaning being surreptitiously
changed to suit the argument being advanced. ‘Blmyth in such contexts, functions
as a chameleon — either an exhortation to peogie lasw theyshouldbehave if they
wish to be considered ‘normal’ or as a statistieain describing how peopsetually
behave®® whilst there may be slight literary merit in summbiguity, there is absolutely
no scientific or philosophical valf&. An even further level of confusion is apparent if
one considers the use of the terbriormally normd®’ as indicating a degree of a
psychiatric pathology.

[Ambiguities in the use of the term ‘normal’ wilelexamined in Section D.]

B.3: Blehein’s case in the light of the DSM defamtof delusion
‘Delusion,’ according to th®SM-1V-TR(2000), involves having & false belief ...

despite what constitutes incontrovertible and obsiproof or evidence to the
contrary’. Leaving aside for the moment the suppodalts$ity’ of Blehein’s belief,
where in his case, was thacontrovertible and obvious proof or evidencelte t
contrary’? The difficulty in proving a negative is well knovamd — except in the most
singular of circumstances — it seems obvious thatadtempt to obtain ‘incontrovertible
and obvious proof or evidence’ that a woman haseen unfaithful is doomed to
failure, yet — according to tHeSM-IV-TR(2000) — this was the obligation placed on
Dr. Murphy before he could conclude that Bleheirswalusional. But as discussed
above this was not what happened: Dr. Murphy texnsfl — incorrectly — the onus of
proof onto Blehein to prove the infidelity.

Logically, if theDSM-IV-TR(2000) is accorded the authority which it suppogédis in
relation to clinical psychiatric practice, then Bén was not delusional.

Blehein however did not pursue this point in hiart@pplication and it was not

adverted to by the court; he conceded — althouglogécally obliged to — that the onus

64| am taking ‘[mentally] healthy’ and ‘[mentallyjJonmal’ as synonyms and using ‘normal’ to cover both
terms.

%5 See Foucault (20043pra.

% See, for example, Van Deemter (2010) who emphasgigedangers that can arise when the (sometimes
unavoidable) imprecision of language is unacknogdetland afalse clarity achieved resulting in a

highly manipulable discourse.

57 See, for example, Bollas (1987 hormotic person is someone who is abnormally mbrrile is too
stable, secure, comfortable, and socially extree@f{Quoted in Genova (2002), p.8.]
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of proof lay with him and his contention was thathtad not been permitted to

discharge this onus by virtue of the fact thatgheate detectives had been obstructed.

One is left with the unsettling conclusion that suhoritative compendium of
diagnostic criteria BDSM-IV-TR(2000) — which supposedly governs the practice of
clinical psychiatry, can be set at naught by tlegdosing psychiatrist with the passive
acquiescence of the courts; one such as Bleheirattmpts to logically challenge the

rules finds that the rules have been changed y-art€atch-22

Section C: Problematic aspects of the psychiaomcept
of delusion

Abstracting from the previous discussion, | suggiest the term ‘delusion’ (as used in
clinical psychiatric practice) is problematic irspect of the following five aspects:
(i) The lack of congruence between it and BI&M-1V-TR(2000) definition of
‘delusion’ manifests a level of informality that gnaot only occasion psychiatric
misdiagnosis but facilitate the use of psychiagydool of political or social
repression. $ubsection C]1
(i) It places an obligation on one who espousbsl&f, to justify the belief — the
‘Justifiability Criterion’. [Subsection C]2
(i) It privileges orthodox beliefs in such a maamras to, in effect, permit
unorthodoxy to be used as a diagnostic criteriordé&usional belief. $ubsection
C.3
(iv) It implicitly incorporates an erroneous vieWtbe nature, and of the
generative processes, of the beliefs of ‘normaljestts. [Se&ection Dand
Appendix
(v) It uses informal judgements as to the probhbdf a belief being true, as a test
for judging the belief to be delusional. [Seependix F*?]
Before exploring these issues | wish to point bat tiny contention that the psychiatric
use of the term ‘delusion’ is problematic, is suppad by some eminent academic

psychiatrists: Professor Anthony Da¥idfor example, writing ifPhilosophy,

58 Where it is concludednter alia, that
- In making probability assessments, intuitiongommon sense or clinical judgement) is an
unreliable guide.
- Psychiatric assessments based on clinical judgerakthe improbability, or of the
pervasiveness, of beliefs should be treated wittsickerable scepticism unless they can be shown
to be grounded in reliable empirical data.
- Psychiatric assessments of the falsity of a bbhsed solely on the intuitive improbability okth
belief, are unreliable.

%9 Anthony S. David is Professor of Cognitive Neunagsatry at the Institute of Psychiatry.
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Psychiatry, & Psychologyjotes that whilst a diagnosis of delusion hersdrmous
implicationg for anyone so diagnos€@ithe intellectual confusion surrounding the
concept of delusion is such as to render glambles’

... despite the facade created by psychiatric teXtbodere is no acceptable
(rather than accepted) definition of a delusionosMattempted definitions begin
with "false belief' and this is swiftly amended to an unfoundedddet counter
the circumstance where a person's belief turnsooog true. Then caveats
accumulate concerning the person's culture andh&hé¢hie beliefs are shared.
Religious beliefs begin to cause problems hereraligious delusions begin to
create major conflicts. The beleaguered psychaopagist then falls back on the
"quality" of the belief — the strength of the convictiortlve face of contradictory
evidence, theihcorrigibility," the personal commitmerdgic Here, the
irrationality seen inflormal’ reasoning undermines the specificity of these
characteristics for delusions ... Finally we havedhdd-ons ... again, sometimes
equally applicable to other beliefs held by nongbmtic fanatics of one sort or
another. In the end we are left with a shambles.

Why are most psychiatrists not troubled by thithigir daily work?*

C.1: The informality of the criteria: openness wlipcal abuse
and misdiagnosis

Fulford (2004) adverts to the possible misuse gtptry:

Psychiatry is peculiar among medical disciplinebeimg particularly vulnerable
to abusive uses for purposes of political or somiaitrol. The notorious
“delusions of reformism”, the basis on which patti dissidents were diagnosed
with “schizophrenia” in the former Soviet Union,iat one example of our
vulnerability in this respect

This and similar mentions of psychiatric abuse seemvariably locate it outside the
modern Western psychiatric tradition and as baiegiinpatible with this traditioft

Yet Wong Kim Eng (2006) — a textbook on psychigtaplished by the University of
Singaporé® — begins its discussion of delusion with a caseohy which is presented as
embodying an archetypical delusion:

Ah Seng, a 55-year-old divorced coffee shop asgisteas remanded at the state
mental hospital a total of four times in 5 yeaos, distributing seditious materials.
He was convinced that the government was oppresissngoor people and
infiltrating an opposition party with their stoogesorder to make the opposition

* David (1999), p.17.

" |bid. [References omitted].

2 Fulford (2004).

3 See the discussion in the Introduction in relatmthe attitude adopted by the Irish courts and

especially a passage citeddrH. v St. Vincent's Hospital & 0(2009):
... the statute of 2001 is a scheme of protectiohecause of course everyone, even from general
knowledge, is aware of the serious misuse of theepdo detain people in mental hospitals which
have taken place in fairly recent times in otheisplictions [Emphasis added]

" A university in the Western tradition with links Stanford and Uppsala Universities; it is list& in

the world’s top ten biomedical universities.

[online], available: http://newshub.nus.edu.sg/tiead/0604/aaas_25apr06.htm [accessed 6 July 2006].

The author of the text is Associate Professoreatrtititute of Mental Health, Singapore.
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look foolish. He thus saw it his duty to distriewinti-government materials to
force the government to step down.

... In tandem with his delusion of persecution bydbgernment, he also
harboured grandiose delusions ... As an exampleitéx@ & politician’s suicide
that was caused by his prayers.

... He did not possess any other abnormal symptogtsasiauditory
hallucinations, passivity influence, or thoughtadder. His behaviour outside of
his political beliefs was otherwise normal.

Delusion being defined by Wong Kim Eng as: “a firm, unshakeable, false belief that
is out of keeping with the person’s social, edual, and cultural backgrountf?

This definition is considerably wider than that athis common in US or European
texts in that it encompasses beliefs which areapptopriate to one’s social or
educational background — beliefs which would notibkisions if espoused by someone
with a different social or educational backgroutidis difficult to avoid the conclusion
that one who presumes to ‘rise above his staffoahe who affects tastes and opinions
not appropriate to his background, might be diagdas delusional; if this is correct
then the vagueness implicit in the definition aélasional disorder’ could enable it to
function simply as a mechanism of social contfol.

Furthermore, the imprecision in the definition efukion renders it extremely difficult,

if not impossible, to challenge a diagnosis baseduzh a definition.

It should also be noted that the categorising délasion as abizarre delusiohis, of

itself, sufficient to merit a diagnosis of schizoghia’® this, in conjunction with the

" |bid.
8 An interesting example is provided by a psychiatdase study used by the Ludwig Binswanger which
relied on a single letter written by a patient tkitahen manager as providing sufficient groundsafo
diagnostic analysis.
Lanzoni (2005), in discussing the case study, state
According to Binswanger, the patient’s letter ghn@ach would only have been appropriate if she
had been a social superior of the kitchen manaderhealthy person had such a complaint, she
would have addressed the issue with her doctouisen or those persons at the asylum with
whom she was already in contact. Instead, themdjienped-over’ those intermediate persons
who could convey the message and directly attattke#itchen manager, with whom she had no
previous relationship. (p.31)
" See Appendix G for a discussion of a Norwegia eglsich is not dissimilar to that of Ah Seng.
8 DSM-IV-TR(2000) p.312: Diagnostic criteria for schizophrenia:
A. Characteristic symptom3wo (or more) of the following, each present&osignificant portion
of time during a 1-month period (or less if sucéabstreated):
1. delusions,
2. hallucinations,
3. disorganized speeoh.§.,frequent derailment or incoherence),
4. grossly disorganized or catatonic behavior,
5. negative symptomie., affective flattening, alogia, or avolition.
Note Only one Criterion A symptom is required if daluss are bizarre or hallucinations consist
of a voice keeping up a running commentary on #regn's behavior or thoughts, or two or more
voices conversing with each other.
[Paragraphs B to F relate to social dysfunctiomation and the exclusion of other diagnoses.]
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poor reliability that has been foufido exist in the rating of delusions as being eithe
‘bizarre’ or ‘non-bizarré, imports the vagueness inherent in the diagnofsgelusion

into the diagnosis — or indeed misdiagnosis — bizephrenid?’

C.2: The justifiability criterion

This subsection will first discuss some formal peois concerning the justifiability
criterion and show how its use — when contrastel thie falsity criterion — enhances
the role of orthodoxyd.2.1. The link between the justifiability criteriomd logical
positivism is noted€.2.4 and lastly the importance of distinguishing betwéee
‘justifiability criterion’ and the ‘falsity criteiwn’ is discussed, generall€[2.3 and in

the context of some examplg3.p.3.1andC.2.3.2.

C.2.1: Logical difficulties concerning the justibidity criterion
According to theDSM-IV-TR(2000) definition of delusion, before diagnosingtth

subject ‘S’ who believes ‘B’, is delusional, theypiiatrist ‘P’ is obliged to show that B

is false The Falsity Criteriofft being unable to discharge this obligation, P sbmes
transfers the onus onto S to show that B is tfinre [Justifiability Criterioh One
consequence of this shifting of obligations is thaumber of asymmetries are created

which, on purely formal grounds, are difficult tosfify:2*

1. Given P asserts that S’s belief in B and S’s inabilityshow that B is true, is

sufficient to render S’s belief, a delusion.

Analysis Let the proposition ‘B is false’, be called ‘CHence it follows that P

believes C yet P is unable to show that C is true.

Commentaryls not P’s belief that C is true and P’s inabitibyshow that C is
true, not of exactly the same logical form as tiveig proposition and thus

sufficient to render P’s belief in C, a delusioA®d, if not, why not?

2. Given Examined from a more abstract perspective, théiplstity criterion has the
form: X’s inability to justify his belief that ‘A is trueenders it delusional

Question Does X’s inability to justify his belief that ‘nétis true’ render X
delusional or liable for a coercive psychiatriceémtention?

Analysis A man who despites all evidence to the contratieles his wife to be

faithful might well merit the term ‘delusional’ yétis difficult to imagine

® Bell (2003).
80 See Chapter 4.
81 |eaving the orthodoxy criterion to one side fog thoment.
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circumstances where he would merit a psychiatagmiosis of delusional

disorder; even if such did occur, it is inconceieathat he would be subjected to a
forcible psychiatric committal.

(Building on the example of the previous sectianit conceivable that a
colleague of Ah Seng could have been remandec atdte mental hospital a
total of four times in 5 years, for distributipgo-government materials? Would
his belief that his prayers were so efficacioutodse the cause of the government

continuing in power, change this assessment?

CommentarylLooked at in the abstract it is difficult to sefly the inability to

justify ‘A’ might be a delusion but not so the irlély to justify ‘not-A’.

Possible explanations for these asymmetries might b
(i) belief in ‘A’ (but not belief in ‘not-A’) cause disturbance for the subject’s
immediate family or for society generally.
Thus, when Mrs. Blehein initially approached Dr. iy she complained that her
life was unbearable because of an alleged obsession
In Mr. Ah Seng’s case, though his family were utpered by his belief&’ the
authorities, presumably, were not.
Such an explanation pathologises eccentric or tesane behaviofit and leaves the
door open to the very abuses for which Soviet psyishwas condemned. It is then
not the formal qualities of the belied.p truth, consistency] that are in issue but rather
the fact that the professing of the belief caussarder or distress. In such situations
the psychiatric diagnosis of delusion may — by septo localise the ‘disorder’ in the
subject — act as a surrogate for beliefs whiclregarded by others as deeply
objectionable.
(ii) belief in ‘A’ (but not belief in ‘not-A’) is rot generally accepted. The essence of
this explanation is that it is the orthodoxy ofediéf that provides a defence to the
charge of it being a delusion; support for thislarption is found in th®SM-IV-TR
(2000) definition of delusioft’

82 \Wong Kim Eng (2006): “ .. his friends and siblings did not think his ideasrevabnormal, ... He
refused to have any treatment, a decision thatstrasgly supported by his family

83 See Smith (1978upra

8 Op. cit., p.821: “...firmly sustained despite what almost everybody kdieves ... The belief is not
one ordinarily accepted by other members of the@es culture..”
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Thus though th®SM-IV-TR(2000)definition of delusion accords an overriding
importance to orthodoxy’,its importance is considerably enhanced by thicement
by clinical psychiatrists, of the ‘falsity critenibby the ‘justifiability criterion’. The
conclusion can be drawn that the clinical concéjptetusion does not rest on two
logically independent criteria, the ‘justifiabilityriterion’” and the ‘orthodoxy criterion’;
rather, ‘justifiability’ must be interpreted in dua manner as to acknowledge the

primacy of ‘orthodoxy’.

C.2.2: The justifiability criterion: links with lagal positivism

To justify a belief one must surmount two hurdles:

- firstly, show that the belief is justifiable,

- secondlyif justifiable, give justification for the belief

The first of these is of especial interest in iha@sembles the Logical Positivist
principle which holds that for a statement to beniegful it must be verifiablg® The
proponents of this principle believed that inliey had captured the core of what is
meant by asserting that a proposition is a ‘sdiergroposition’. The verifiability
principle, however, was problematic: it didn’t, 'axample, validate itself; furthermore
it gave rise to paradoxes such as Hempel’s whisaresthat the existence of a white
swan was evidence for the propositiéii ravens are black®’

The Oxford Companion to Philosopmptes that, by the 1960s, Logical Positivismad
run its cours& % Popper’s concept of ‘falsifiabilty’ offering a meeppropriate
criterion for distinguishing between scientific amoh-scientific discourse.

If the test of justifiability was found to be unvkable in such a formal setting as that of
scientific discourse them, fortiori, it would appear to be highly inappropriate in an

informal setting such as a psychiatric interview.

C.2.3: The practical importance of the distinctmiween the
justifiability criterion and the falsity criterion

The above discussion on the distinction betweetfialséy criterion and the
justifiability criterion might seem abstruse anditife consequence for psychiatric

practice but its importance can be recognised bingohat a diagnosis of delusion —

% In the sense that even if the belief has beeneptdy the interviewing psychiatrist to be falsayiit
not be considered to be delusional unless it isthodox; in short, a widely shared delusion is omagler
a delusion.

8 The Stanford Encyclopedia of Philosog&906): ‘Vienna Circle’.

8 |bid.: ‘Bayesian Epistemology’.

8 Honderich (1995)p.508.

8 Thornton (2006).

10C



precipitating, as it possibly may, a coercive psgtlt intervention — may be grounded
on the justifiability criterion whereas in identicarcumstanceseg(g.the true but
unjustifiable belief in the infidelity of a wife} cannot be grounded on the falsity
criterion and consequently cannot precipitate acee psychiatric intervention.

Two examples — one from the world of politics ahd second from the world of
literature and embodying, what was earlier terméderary Truth’ — may help to
highlight the importance of the distinction. Inther example is the subject capable of
satisfying the justifiability criterion and in nbgr is the psychiatrist capable of
satisfying the falsity criterion; thus under tb&M criteria neither are delusional yet

both might be found to be delusional by a clinjggychiatrist.

C.2.3.1: The ‘Martha Mitchell Effect’

Bell*®® describes the effect as follows:

The ‘Martha Mitchell effect’ referred to the tenagrof mental health
practitioners not to believe the experience ofviife of the American attorney
general, whose persistent reports of corruptiathénNixon White House were
initially dismissed as evidence of delusional tliigk until later proved correct by
the Watergate investigation. Such examples demairghat delusional
pathology can often lie in the failure or inabiltty verify whether the events have
actually taken place, no matter how improbableitiviely they might appear to
the busy clinician.

C.2.3.2: La Femme de Gilles

The following excerpts are from the noka&l Femme de Gillekly Madeleine
Bourdouxhe, and describe how Elisa (who is manee@illes) suddenly becomes
aware of a sexual tension between Gilles and Eligalunger sister, Victorine:

Victorine, in gloves and hat, was all ready tolganing on the table with both
hands. He was very close to her.

Turning her back on the room, Elisa stood by thedwabe and rummaged in her
handbag. ... Precisely at that moment Elisa knewlibhind her back there was
another world, a world that was complicated, treeaig, unknown. She felt it to
be so and she was certain she was not mistakemashalso certain that it was
absolutely essential not to turn round suddenlycordront it.

Disturbed by this mysterious insight, which seermsaddenly to have seized her
by the throaf} she waited a moment before slowly turning, at firsly halfway,
looking straight in front of her with faraway eydisen three-quarters, then at last
full face. She looked at them both. They seenwdmhave moved: they were in
exactly the same position they had been in a femutas earlier, before she had
had her insight?

% Bell (2003).

%1 This description would appear to fit Jaspers’ detion of “delusions propéras being
“psychologically irreducible ... all doubt has cedsediaspers (1997), p.96.

2 Bourdouxhe (1992), p.13-14.
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... She thought:For several weeks something has been going on bat@éles
and Victorine. It may even be too late to prewbatworst *°

Elisa suspects, rightly, that her husband is beggan affair with Victorine. If asked
to justify her belief, she would be unable; she Mdae forced into a silence or, at best,
a mumbling inarticulacy about the meaning of glandéertive and sexual. Is Elisa
suffering from delusion? | suggest not, | beliévat her character haslaérary truth'’:
that a reader of the novel can empathise with Elihcan recollect, or imagine, similar
situations where the attraction between peoplehaie been obvious to those
perceptive enough to notié¢&.But this is just a surmise, it is beyond proaft bould an
assertion that Elisa is delusional rest on firnteugd? True it may accord with the
definition of delusion as utilised in clinical psyatry, but is this definition valid or,
more accurately, is ‘delusional disorder’ a valisodder?

The suggestion that certain psychiatric disordakemo validity — that although well
defined, they reflect no pathology — will be dissed in Chapter 4 in relation to
misdiagnosis. As will be seen when discussing adeyn[Section D iffra)],
(statistically) normal behaviour deviates consitdrdrom the ideal imagined by
Kingham & Gordon (2004) where normal people arpaksionate weighers of
evidence wholecome jealous only in response to firm evidendeimay well be that
trains of thought such as Elisa’s — far from bepaghological — may be statistically
normal. Are these categories — the pathologicdlthe statistically normal —
necessarily mutually exclusive? If so, Elisa’sidisl (which she would be unable to

justify) could not be delusional.

C.3: Orthodoxy as a criterion

Assume for a moment that the orthodoxy criteriors wee sole criterion used in
defining a delusionie. that the unorthodoxy of a belief was sufficienteader it a
delusion; such a definition would place psychiatrthe same position as was the
Spanish Inquisition, but now enforcing a seculather than a religious, orthodoxy.
Such a development would clearly be incompatiblvand antagonistic to, the role
accorded to psychiatry in modern liberal democgacigut if orthodoxy (considered as
a sole criterion for delusion) strikes at the heathe Western liberal tradition, why

should it be any less unacceptable when allied otitler criteria?

93 |hi

Ibid. p.17.
94 Compare Elisa’s perceptions with the commentsadra critic [Campbell (2005)]: The figures are
arranged in stances that let you know — as thewlen you come into a room where a row has been
going on — that something is wrohg.
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Orthodoxy, as | have used the term, is the claem blecause a belief is widely shared it
has — by virtue of that very fact alone — a spedd&m to be considered true; thus when
the truth of an orthodox belief is put in questiba onus is placed on the one who
disagrees with the belief, to prove his positidtternatively, it is the claim that if
neither a statement nor its negation is amenalpedof, the orthodox belief should be
accepted. Spitzer (1990) appears to go futtteerd to actually equate truth with
orthodox belief:

The phraseswhat almost everyone else believesid ‘in spite of what
constitutes incontrovertible and obvious proof vidence to the contrafyboth
merely clarify what it means for a notion to bestakither by reference to the
failure to meet some statistical norm ...

Some philosophers in that they seek the resolatignilosophical difficulties through
an analysis of ordinary language, effect a priviiggpf orthodoxy and ‘normalcy’; in
doing so they bend, distort and lessen the richoisse world® until it fits the ready-
made perceptions of the man on the Clapham Omnibasid Papineat’ writing on
this tendency within philosophy, states:

Given this, it is inevitable that the best philokimal theories will be those that
match everyday common sense as far as possibleo @rleast my colleagues
argue.

| don’t buy this at all. It can’t possibly be aagbidea to assess philosophical
theories by the extent to which they preserve alaryntuitions. The trouble is
that everyday intuitions are often nothing morentbad old theories in disguise.
Any amount of nhonsense was once part of commoresansl much nonsense no
doubt still is. It was once absolutely obvioustti heavens revolve around the
earth each day, that the heart is the seat ofaile that without religion there can
be no morality, .8

When such strategies are restricted to philosojbiey, can, perhaps, be dismissed as
academic theorisirig but when incorporated into psychiatry they becoinee
mechanism whereby orthodoxy can be enforced; lshime remembered that the
Soviet dissidents who were subjected to psychiatriese, were first of adlissidents

i.e. holders of unorthodox beliefs.

% Blankenburg (2001) adopts an even more extremiéigrogSee Appendix F]
% As described by the poet Louis MacNeice:
World is crazier and more of it than we think,
Incorrigibly plural. | peel and portion
A tangerine and spit the pips and feel
The drunkenness of things being various.
[MacNeice (2005), p.18].
" David Papineau is Professor of Philosophy of Smeat King's College, London.
% papineau (2006). See Appendix F for a fulleruision of these issues.
% Though see Section Ehfra) where the philosophical analysis of two setselfdfis —viz. unjustifiable
belief in sexual infidelity and unjustifiable bdli@ childhood sexual abuse — reach radically défe
conclusions and suggest a case of special pleédiog of double standards.
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Section D: Problematic aspects of the psychiatritcept
of normalcy

Bertrand Russell once opin@dthat most of the beliefs of most individuals weri

not contrary to the available evidencaneapable of being justified. Perhaps he was
being overly polemic but nonetheless implicit is Brgument is the recognition that the
situation could hardly be otherwise: personal liglge so complex and draw on so
many sources for their sustenance, that they aengally incapable of rigorous
formulation and analysis. Russell was deeply sigtbm logic and, working as he did
on the foundations of mathematics, was fully avedriés limitations: fully aware that
man does not — indeed cannot — function as a tiypeoof machine scooping up
premises, testing them, stringing them into syBaws, bagging the conclusion and then
heading ever onwards; ready at the slightest muohdissent to display all the steps
which enabled him to reach his present posit?érSuch a procedure may be possible
when analysing the foundations of mathematicstiitlittle assistance in navigating

the ever-moving flux of life which daily lies befous.

Is Russell correct in his belief that irrationalisywidespread? Do normal people not
only espouse beliefs which they cannot justify, ignbre evidence which undermines
these beliefs? The answer to these questiond argortance in assessing the
credence that should be accorded to psychiatrerménations of pathology.
‘Pathological’ and ‘normal’ are complementary cqptse one does not envisage the
normal being pathological nor the pathological gewwormal; yet ‘normal’ is an
ambiguous concept. It can mean one who is staltinormal —.e. within some
interval centred on the mean or median; or it ederrto an ideal €.g to one who is
particularly well adapted to pursue his life’s tagkhe particular meaning chosen by
psychiatry can, to a large extent, determine theettat psychiatry plays in society;
Maslow, for example, who believed that psychiatrgidd choose the second meaning

— and accordingly spoke of theelf actualizing persdn® — argued that psychiatry

190 Russell (1952)¢... nine-tenths of the beliefs of nine-tenths of kiad are totally irrational.”

191 Descartes’ philosophy appears to countenanceauigw of the individual: one who builds ever
outward from the secure foundations of @mgitoand in doing so appropriates the world. Wittgeimss
perspective is different: we cannot but stamnedias res [See, for example, Williams (1999)].

102 Maslow (1971), pp.40-51.

Similarly, Carl Rogers spoke of thelly functioning personand Hayakawa synthesised Rogers’ and
Maslow’s concepts into thgénuinely sane individual [see Hayakawa (1956), p.171.]
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eschewed this role in favour of thessumption that the individual is always wrong and
proceeds to do its best to adjust him to the envirent. 1%

More modern commentators confirm that psychiatgstgtinue to identifyriormalcy’
with ‘social conformity Professors Wiggins and Schwaffawriting from their
perspective as editors of the jourRdlilosophy, Psychiatry, & Psychologgtate:

... American psychiatrists rarely study mentally i®apeople. ... Psychiatry
lacks a conception of healthy mental life;, it lacks an understanding of
psychological normalcy. As a result, most aspetfmtients' lives are perceived
in pathological terms. ... By default, then, mentlth comes to mean social
conformity. For children this means conformitythe expectations of parents, ...
Mental health in adults means conformity to so¢setyxpectations. There exist
large numbers of mental health experts ... who apagred to misdiagnose
nonconformity as a mental disord&t’

But this use of ‘normalcy’ is problematic becausas-will be shown — the psychiatric
conception of (statistical) normalcy is not basadempirical investigation but on
intuition and this is an extremely unreliable gudeen making probabilistic
assessment§®

This raises a further problem: to psychiatriste, ghthological and the normal are
mutually exclusive and exhaustive categotfésf, however, it transpires that the
psychiatric ideal of the normal is not statistigaibrmal then thimecessaril}®
subverts the psychiatric conception of the patholdg In other words, if it is the case
that the pathological (as defined by psychiatry) e normal (as defined statistically)
are not distinct, mutually exclusive, classes ttesiundermines the validity of the
psychiatric diagnostic categories.

For example, Kingham & Gordon (2004) in their cleagaisation of healthy people®®
defend the onus placed on the one who professeked, o justify that belief or run the
risk of it being classed as delusional. If it ¢tenshown that (statistically) normal

behaviour in relation to the holding of beliefdfelis markedly from the normal as

193 Hoffman (1989), p.43. Strictly speaking, Maslowsispeaking of psychoanalysis rather than
psychiatry but this is attributable to the, therrent, nomenclature.

Hayakawa (1956) notes th&the MOST impressive fact as described by both Roged Maslow is that
these sane people are not in the ordinary sensigecerm well adjusted.(p.172.) [Emphasis in
original].

104 Dr. Schwartz is professor of psychiatry at Casestta Reserve University. Dr. Wiggins is professor
of philosophy at the University of Louisville. Boare founders of the Association for the Advanagme
of Philosophy and Psychiatry.

195 Wiggins & Schwartz (1999).

1% See Appendix F.

97 This is not to deny that there may be borderlimses but the existence of such cases does not
invalidate the point at issue.

198 «Necessarilyi.e. if the pathological and the normal are to remairtually exclusive and exhaustive
categories.

109 0p. cit.,p.207 andsupra “Healthy people become jealous only in responskrto evidence, are
prepared to modify their beliefs and reactions awinformation becomes available.”
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idealised in clinical psychiatry, then the useha fjustification criterion’ in relation to
beliefs is seriously challenged and the coherehtieeoconcept of delusion, as used in

clinical psychiatry, grievously undermined.

The issues at the core of this discussion are taofioe first concerns the accuracy of
the psychiatric conception of the normal and tleosd, the accuracy of the psychiatric
conception of the pathological.

| shall take Kingham & Gordon’s (2004) statemequgrg as emblematic of the
psychiatric perception of how (statistically) notrpaople form and adjust their beliefs
(it, or some equivalent formulation, underlies fustifiability Criteriort*®) and show
that they are erroneouSubsection D]1 | shall then examine some behaviours and
beliefs which psychiatrists take as indicative athlogy €.g.the hearing of voices)
and show that they are prevalent amongst subjdatsane considered (psychiatrically)
normal Bubsection DJ]2 In the light of these discussions, the questibiether the
(psychiatrically) pathological and the (statistigahormal are distinct, mutually

exclusive, categories is reviewed3nbsection D.3

D.1: The accuracy of the psychiatric conceptiothef normal
Two aspects are of especial interest:
- the prevalence of unjustifiable beliefs amongstrmal’ subjects; D.1.1]
- the unwillingness of ‘normal’ subjects to modifyethbeliefs in the face of
conflicting evidence.[).1.2

D.1.1: The prevalence of unjustifiable beliefs aggtrinormals’

Unusual, unjustifiable, and sometimes bizarre kebee widespread in Western
societies; for example, a Gallup (2005) survey tbtirat:

... just about three in four Americans hold some paraal belief in at least one
of the following: extra sensory perception (ESRyited houses, ghosts, mental
telepathy, clairvoyance, astrology, communicatinthhe dead, witches,
reincarnation, and channeling.

10 The disparity between the presumptions underltfregustifiability criterion and the belief patterof
normal subjects finds an interesting expressidi e Edge Annual Question of 20@&hich asked 120
scientists and philosophers of such eminence aswRidawkins and Daniel DennéttVhat Do You
Believe Is True Even Though You Cannot Prove It?"
One contributor’s response is of special inteneshé present context — Randolph Nesse, who is a
professor of psychiatry at the University of Micaig said:
| can't prove it, but | am pretty sure that pegpé a selective advantage from believing in things
they can't prove. | am dead serious about theope who are sometimes consumed by false
beliefs do better than those who insist on eviddrgfere they believe and act. People who are
sometimes swept away by emotions do better inthidéa those who calculate every move. ...
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Further examples are discussedppendix Bwhich also gives examples showing that
the holding of such beliefs also extends to academnd the professions.
On the basis of such studies it is possible toathat one whoefusedto believe in

phenomena such as the paranormal, was not (staligfinormal*'*

However, not only do the actual beliefs espouse(statistically) normal subjects not
accord with the psychiatric model of the normaividlal, but (statistically) normal
subjects also appear to display an unwillingneds afiodify these beliefs when faced

with disconfirmatory evidence.

D.1.2: The unwillingness of ‘normals’ to modify théeliefs

Francis Bacon, writing in 1620, argued that:

The human understanding when it has once adoptegiaion (either as being

the received opinion or as being agreeable td)itdedws all things else to

support and agree with it. And though there besatgr number and weight of
instances to be found on the other side, yet tiiesther neglects and despises, or
else by some distinction sets aside and rejectwdier that by this great and

pernicious predetermination the authority of itevier conclusions may remain

inviolate 1*?

This is so curiously at odds with Kingham & Gord®2004) descriptiors(iprg of

how ‘healthy’ people modify their beliefs in relati to new evidence that one might be
forgiven for wondering whether the Age of Enlighteent could possibly have wrought
such a monumental change in human nature oventbe/€ning centuries.
Unfortunately, the evidence suggests that it isoB&cperception that best describes the
behaviour of (statistically) normal subjects in thedern world. A recent study
provides an example of such evidence; it sougbetermine how normal subjects,
having heard the same information, can arrive aneirically opposed conclusiohs.
This study exemplifies the phenomenon®@bhfirmation Bias'* which refers to the

115
S

“ubiquitou tendency of ‘normal’ subjects to seek confirmatevidence for an

1 Hence ‘unorthodox’ (in the sense mentioned edréiad accordingly ‘delusional’ unless he could
justify his disbelief.
112 Bacon (1620).
13 Emory University (2006) took a sample of commit@eimocrats and Republicans and monitored the
subjects’ responses to political campaign mateliaing the 2004 presidential election. The studiyrar
concluded that:Essentially, it appears as if partisans twirl thegoitive kaleidoscope until they get the
conclusions they want, "..
141t was first investigated by Wason as a possikfganation for the systematic errors made in retati
to the Wason Card Selection TaskBarash (2003)]
115 Nickerson (1998) who states:
If one were to attempt to identify a single prob&im aspect of human reasoning that deserves
attention above all others, the confirmation biasi\d have to be among the candidates for
consideration. (p.175).
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hypothesis, rather than disconfirmatory evidenceegsired by the scientific method,;

much medical misdiagnosis is traceable to this.Hfas

Lest it be thought that within academia, the condition bias would not occur, | wish to
mention a particularly revealing stud{which involved the recruitment of a group of
subjects (who all had doctorates in natural sciefioen the staff of two major research
universities ostensibly to review, and perform, élperiments in a mock ‘textbook’ on
3-D geometry. The participants were recruitedcassultants’ and paid a standard fee;
a bonus fee had been promised to all who succéssfuhpleted the exercises as set
out in the ‘textbook’.

The ‘textbook’ gave an incorrect formula for thdurae of a sphere and, as a first
exercise, the participants were asked to calctha&teolume experimentally (a
screening process had eliminated volunteers whw khe correct formula), to calculate
the volume using the formula and then to compagadkults. The aim of the study was
to determine the strategié®used by these scientists to reconcile their resitlt
concluded that:

Our results on belief-dependence of observatioggest that even when one
deals with simple tasks such as measuring lengthaviuler, and even when
these tasks are undertaken by a select group loliyligdined individuals, many
people tend to resolve a conflict between firmdfsland sense data by adjusting
the data.

... The tendency to cling to strongly held belief$ane of overwhelming
evidence against them is a recurring feature ofdwatfairs, ...

... Most participants in this study were unable lonpiish unreasonable beliefs,
even when these beliefs have just suffered seeyniteglisive refutations-®

D.2: The accuracy of the psychiatric conceptiothef
pathological

The above discussion did not distinguish betwegustified beliefs considered
generally, and those — such as delusions, parandighearing voices’ — which have an
especial relevance to psychiatry. If, howeverigfelhich psychiatrists would
generally hold to be pathological — and, perhapiicgent to justify a coercive
psychiatric intervention — are found to be prevainongst the (statistically) ‘normal’

population then this reflects directly on the viicbf psychiatric diagnostic criteria.

116 Nickerson (1998), pp.192-3. [See also Chapiefra]

17 Nissani (1992).

18 0p. cit:
... one mechanism of resolving the apparent coriflialved partial adjustments of measurements
in order to bring them in closer conformity withpectations. A second common response
involved the invocation of experimental error ...yohe scientist rejected the validity of the
formula on the verbal level.

190p. cit.,[References omitted]
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This subsection examines the prevalence of suchgohena in the (statistically)

‘normal’ population: ‘delusions’.2.1]; ‘paranoia’ D.2.2); and ‘hearing voices’

[D.2.3.

D.2.1: Prevalence of delusions amongst normal stgje

Richard Bentalf® has analyséd" the only study of which he is aware, that examined

the prevalence of delusion in the general popuiatibhis was a 1996 French study

which found that (of those with no history of psiathic disorder):

69.3% reported that others were not who they seambd;

46.9% had experienced telepathic communication;

42.2% believed that seemingly innocuous eventsahdmlble meaning;
25.5% believed that they were being persecutedrmeswvay;

23.4% believed that occult forces were at wofk.

D.2.2: Prevalence of paranoia amongst normal stsbjec

Freeman (2005) examined the prevalence of pardhoidyht amongst ‘normal’ UK

university students; it noted that no comparaldeaech findings had hitherto been

published.

Amongst its findings were that:

(i) 96% had the occasional thought thiatédn detect coded messages about me in
the press/TV/radip 3% had this thought weekfy?

(if) 81% had the occasional thought thity* actions and thoughts might be
controlled by others”8% had this thought weekiy*

(iif) Paranoid thoughts occurred regularly in apgnaately a third of the group ...
it is possible that paranoid ideation is almost@mmon as symptoms of anxiety
and depressiotf>

(iv) Our survey clearly indicates that suspicidusughts are a weekly occurrence
for many people: ... 10-30% had persecutory thougtith, thoughts of mild
threat €.g ‘People deliberately try to irritate mebeing more common than
severe threae(g. ‘Someone has it in for Mé°

(v) Interestingly, the ideation captured in thisv@y did not seem to be restricted
to passing thoughts that were dismissed almosteirsame instant that they
occurred. Approximately 10-20% of the survey resi@mts held paranoid

ideation with strong conviction and significanttciss:’

120 professor of Clinical Psychology at the UniversifjManchester.
121 Bentall (2003).

1220p. cit.,p.101.

12 0p. cit.,p.429; Table 1.

124 |pid.

1250p. cit.,p.427.

126 Op. cit.,p.433.

127 pid.
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Interviewed subsequently by the BBC, the lead auhoFreeman saidWe were
astonished at how common paranoia and suspicioraarengst the population”Dr.
Freeman said that previously, paranoid thinking heeh assumed to occur only in
people with severe mental illnest.

Perhaps even more than Dr. Freeman’s actual fisdimg expression of surprise at his
results and the fact that his research team waendiram the London Institute of
Psychiatry lends eloguent testimony to Wiggins &8artz’s (1999) viewdquprg that
psychiatry lacks an understanding of psychologicaimalcy.

D.2.3: Prevalence of ‘hearing voices’ amongst ndisnljects

British Psychological Society (2000) reported tHa¢rhaps as many as one in ten of
the general public hear voices regulatfi?® It details the experiences of a Dutch
psychiatrist, Professor Romme, who — rather thaviing the established practice of
urging subjects to suppress any internal voiceg ight ‘hear’ — suggested that
subjects should learn to accept their voices dsaarhmeaningful and attempt a
dialogue. In the furtherance of his work he becamare that the experience of
‘hearing voices’ was considerably more prevaleahthe had expected:

... we met a considerable number of men and womenhghad voices but had
never been psychiatric patients nor considered sktrmas mentally ill. Nor, for
that matter, were they seen as mentally ill byrtfenily and friends. When we
first met these people ... we were quite astoundeduse, like most psychiatrists
and indeed most lay people, we were used to ragapmiople who hear voices as
mentally distressed. We were forced to changadaas when we were
confronted with well-balanced, healthy people wimopdy happened to hear
voices: voices which were not heard by those ardhed, and which they
experienced as coming from outside.

... There are people who have developed a very pesilationship with the
experience of hearing voices, and have manage@uwtitmy psychiatric treatment
or support-*

D.3: The relationship between the (psychiatricapigthological
and the (statistically) normal

To establish that a deep disjuncture exists betwleactuality, and the psychiatric
perception, of the nature (and the generative g)aaf the beliefs of normal subjects, it

would first be necessary to:

128 BBC (2006). Paranoia: widespread problens.July. [online], available:
http://news.bbc.co.uk/2/hi/health/5126208.stm [ased 1 August 2006].

129 British Psychological Society (2000), p.12.

1300p. cit.,p.13, citing Romme, M. & Escher, S. (1993)ccepting voices_ondon: MIND. p.59 and p.7.
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(i) restrict the types of beliefs to those whicli keld by a subject — would be

commonly regarded by psychiatrists as indicatirgpttesence of psychiatric illness

(call these beliefs symptomatic of psychiatric illngss

(i) determine the actual prevalence of such beleaghongst normal subjects.

(i) determine the estimates made by psychiato$the prevalence of such beliefs

amongst normal subjects.
It would then be necessary to exhibit a gross digpbetween the estimates found in
steps (ii) and (iii). Whilst estimates for (ii) Ve been givensfuprg for some delusions
(i.e.‘paranoia’ and ‘hearing voices’), estimates faj ére not readily available.
However, the problem can be tackled indirectly:f@ssor Romme wéa$juite
astoundetiand Dr. Freeman wdgstonished”at the prevalence of ‘beliefs
symptomatic of psychiatric iliness’ in the normalpplation; their astoundedness and
astonishment was expressed, however, not simptii@nown behalf but on behalf of
their profession:

- Dr. Freeman said that in the past paranoid thinkid) been assumed to occur
only in people with severe mental iliness;
- Professor Romme thalike most psychiatrists ... we were used to regarding
people who hear voices as mentally distres5ed

Unless these eminent psychiatrists were utterlyakén about the beliefs of their
professional colleagues, it is difficult to redis¢ conclusion that the extent of paranoia
and ‘hearing voices’ in the general populationnignown to most practising
psychiatrists? Furthermore, if there is such a dearth of researcwhat normal
subjectsactually believe then it might reasonably be assumed thaivledge of the
beliefs of practicing psychiatrists as to the bsl& normal subjects is even more
obscure. If one is entitled to conclude that thevidedge displayed by psychiatrists of
the beliefs and behaviour of normal subjects ig paad if normalcy and pathology are
mutually exclusive, exhaustive, categories, thénl#ads ineluctably to the conclusion
that psychiatric determinations of pathology ass lidhan wholly reliable. Ironically, it
also implies that some of the beliefs of psychstdras to what constitutes normalcy and

pathology are not capable of justification.

3lsupra

132 Romme’s comment (“. well-balanced, healthy people who simply happé¢adubar voices) and
Freeman'’s choice ofrformal university studeritais his subject group, should be sufficient tgdighe
objection that, like physical illness, much psythéally pathological behaviour might not come he t
attention of psychiatrists.
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Section E: The justifiability criterion: a philosoigal
‘double standard’?
The clinical psychiatric concept of delusion hasrberiticised in earlier sections
principally because of the reliance that it plaseshe justifiability criterion — a reliance
which has received thmprimatur of philosophers of psychiatry of such eminence as
Jaspers and Fulfordprg; the voices raised in objections, though emineate been
few and isolatedd.g.David (1999)suprd.
It is of interest to see whether the justificatariterion is equally acceptable to
philosophers when applied in other contexts wheeea¢liability of a belief is in
guestion. If itis not, then the question may beqa as to whether philosophers are
applying a ‘double standard’ and whether the resafisupposed impartial
philosophical analyses are being decidbdnitio on the basis of preserving a supposed

commonsensicaitatus qud>>

Beliefs by adults that they had been sexually atbasechildren are analogous to beliefs
by husbands in the sexual infidelity of their spEgjsn that — in circumstances where
the beliefs are not capable of justification — theliability is open to question. Based
on the earlier discussion of delusions of infigeldne might expect that the
unshakeable belief that one had been sexually diassa child whilst being unable to
offer independent justification for the belief, tdalso be capable of being classified as
a ‘delusion’. However an issue of the jourRAlilosophy, Psychiatry, & Psychology,
focused on the reliability that should be accorttedllegation of sexual abus&ome
philosopherS* who contributed to the issuenet only did not advert to the possibility
of delusion — but argued that the beliefs shoulddmepted as being tri&:the
arguments centred on the theoryr@iabilism’ and are discussed 8ubsection E.1
Some problematic aspects of the philosophical arsabf reliabilism as applied to
beliefs in sexual abuse, are discusse8uhsection E.2In the light of the theory of
reliabilism, delusions of infidelity are revisit@dSubsection E.and the philosophical

stance adopted towards the unjustified belief @haghter that she had been sexually

133 See Papineau (2008)pra

134 Freedman (2007a); Nissim-Sabat (2007); Potter{2Q0eberman (2007) and

Freedman (2007b).

135 Though Nissim-Sabat (2007) argues that Freedn{20@7a) example does not require the jettisoning

of the justification criterion:
In the case of the victims of sexual abuse, we d/then say that they do not know what they
claim to know because they, as free, agentic psrdmve chosen for a variety of reasons not to
know, they have denied access to themselves. [p.17.
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abused by her father, is contrasted with that abfmwards the unjustified belief of a
husband that his wife had been unfaithful.

Conclusions are drawn Bubsection E.4

E.1: ‘Reliabilism’ in the context of unjustifiabbeliefs

Problematic aspects of the traditional philosophigawv that “... when we claim to
know or to believe we claim to have reasons theitfjuus’ 3¢ were highlighted by
Gettier (1963}>" The theory ofreliabilism’, which was developed in response to these
difficulties, held that the need to justify a békeuld be dispensed with in
circumstances where the belief in question flowedfwhat had hitherto been found to
be, a reliable method of generating beliefs.

An example discussed by Brandom (1988) was takdfrégdman (2007&}X alas
providing a focus for the discussion: Brandom raeh the case of industrial chicken-
sexer$®® who, when questioned, were unable to explain lmy chieved their
success. He described this phenomendsuger blindsightednesS® and argued that

it was a rare phenomenon.

Freedman’s (2007a) argument — which sought to a@plyier (1963) and Brandom
(1988) to the beliefs of ‘survivors’ of sexual abusis sketched iE.1.1and some

responses to it are discussedin.2

E.1.1: Freedman’s (2007a) argument

Freedman (2007a) having noted the consequencemfdrom Gettier (1963) namely
that*“... justified true belief is insufficient for knovdge', **° discussed the rise of

externalist epistemologies which offeredliability’ as a possible replacement for the

136 | ieberman (2007), p.23.
137 Gettier (1963). Prior to Gettier's paper it hagb assumed that a set of necessary and sufficient
conditions for stating tha&' knows that Rvere:

(i) Pistrue,

(i) S believes that P, and

(i) S is justified in believing that P.
Gettier argued that the proposition ‘S knows P’liegthe proposition ‘S knows PorQ’; then using
particular examples, he considers a propositiomiRl{ed by PorQ) which is true, believed in by $iaw
is justified in his belief but of whom one couldtrsay that he ‘knows that R’.
The strength of Gettier's argument is diminishechewhat in the realisation that it relies on the
acceptance of ‘material implication’ as an adequetiection of logical implication.

Gettier's argument has no relevance to a discussiarhether a subject can be said to ‘know’ that sh

has been sexually abused.

138 \Workers who were able to quickly and reliably segte male from female chickens.

139 polanyi's (1962) concept ofdcit knowledgetlescribes a similar phenomenon.

140 Freedman (2007a), p.3; see also Gettier (1963):
... in that sense of ‘justified’ in which S’s beingstified in believing P is a necessary condition of
S’s knowing that P, it is possible for a persombeqgustified in believing a proposition that is in
fact false. (p.121)
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justification criterion in defining what it mean® ‘know. On reliabilist accounts of
knowledge, she arguesgtiable methods of belief acquisition are a reasothink that
our beliefs are true**!

Freedman (2007a) then seeks to apply these thaorssvivors of sexual abuse
arguing that they also manifestsuper blindsightedne’sghich is reliable and that this
shows that the phenomenon of ‘super blindsightesinesnuch less rare than was
suggested by Brandom.

Posing the problem in the abstract, she first dises the circumstances when a subject
‘S is entitled to say that she ‘knows’ that propimsit‘p’ is true. IfScan justify her

belief then clearf§*? she can state that she ‘knowsthus the ability to justify is a
sufficient condition for knowing but is it a necaggcondition? Freedman (2007a)
thinks not:

But there are other cases where we want to saytkadws thap, even thougts
cannot defend her belief that... ThatScan know thap, even thougl$ cannot
offer a reasoned defensepis a consequence of the key insight of epistemic
externalism. On this view, what counts is thatibject acquires her beliefs using
reliable methods, say ones that tend to produeelteliefs, and not that she has a
cognitive grasp of these methdds.

Freedman (2007a) focuses her discussion on thealsazuse survivor who has no
direct memory (or independent evidence) of her altug nonetheless is unshakably
convinced that the abuse occurred; to Freedmanekample shows . that it is
common for an individual to know thaeven if she cannot give reasons, or provide
evidence, for why she believes tpat**

Freedman’s (2007a) argument centres on the facthitbaexual abuse survivor has a
‘reliable’ method of knowing that she has been adusHaving cited statistics on the
extent of sexual abuse, she continues:

The facts on sexual violence against women, aeatel by these statistics, go
to show that the beliefs formed in the aftermatsexual violence are indeed
reliably formed, that is likely to be trdé&

Freedman (2007a) draws a conclusion from her dsseaswhich transcends the
immediate context of sexual abuse survivors, shest

In fact, as it turns out, there are whole poputatiof individuals who, with
respect to some of their core beliefs about thddy&now even though they
cannot defend those beliéf$.

141 |bid, p.4.

142 Contrasee Gettier (1963yupra

1431bid, p.1.

144 bid, p.2.

15 bid, p.6.

14 bid, p.9; Elisa’s beliefsupra provide an example.
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E.1.2: Responses to Freedman (2007a)

In reply, Lieberman (2007) and Potter (2007) brpatjree with Freedman (2007a)
whereas Nissim-Sabat (2007) disagréés.
Freedman (2007b) is a riposte.

Lieberman (2007)
Lieberman (2007) argues in support of an even lmoaonclusion than Freedman
(2007a):

In fact, | think that if we canvas our lives, welMind that much of what we

claim to know or believe is not based on our haveeasons in mind (or on
reliability). ... As unsatisfying as this point mbhg, the conclusion that it can
make sense to say that we know or believe, witknatving how or why, seems a
more accurate representation of what our livesikeehan a purely mechanistic,
biologic view that ignores or devalues such phenmarss super blindsightedness
(unconscious life) altogethét®

Potter (2007)

Potter (2007), taking examples from clinical psytty, accepts reliabilism in the case

of the clinical psychiatrist but not in the caseal® psychiatric patient.
She gives the example of a patient claiming tod@essed and suicidal; the attending
psychiatrist assesses the patient as malingering,

... without being able to give reasons. He has degling, but is unable to
articulate the source of the intuition. ... The reiligy, in this case, most likely
rests on the attending’s longterm observation tiepts, sensory data that he is
taking in on a subconscious level, memory of offaients who say they are
depressed or suicidal, and so'8h.

The patient, however, is subject to a stricter ddiaah:

When a patient cannot give reasons for his belibésstatus of those beliefs is
called into question. This is why it is importantappreciate the status of
reliabilism as a theory of knowledge: Without reasaall we have to rest upon is
reliable belief formation — but without knowing hawbelief was formed, the
clinician is not in a position to decide whethemnot the process was relialif8.

Potter gently chides Freedman on her apparentlysatesl understanding of reliabilism:

Freedman argues that, given the epidemic propartibrwiolence against women,
it is reasonable to view a patient who declareddtber a danger to her as
knowing it. For, if a patient believgs she most likely has reliably formed that
belief and, given statisticp,is likely to be trug>*

147 Seesupra.

148 | jeberman (2007), p.24.

149 potter (2007), p.19.

150 potter (2007), p.21-2.

151 potter (2007), p.20; she continues:
Reliabilism requires counterfactual claims to heetdf it were not the case that it is dangerous fo
her to be in the same room as her father, thergatieuld not believe that. This is because,
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To which Freedman (2007b) responds:

... as a method for producing beliefs, the traumseadual violence does not result
exclusively in true beliefs. But that is not tHaim | defend in my paper. Rather,
| argue that a traumatic experience is a reliatdg of forming beliefs, which is to
say that it results in a greater proportion of toeéefs than false oné¥

E.2: Problematic aspects of the analysis

In an attempt to gain some clarity into this dialega comment by Papineau (2006)
(suprg provided some perspective. Papineau criticisede¢ndency within philosophy
“... to assess philosophical theories by the extewhioh they preserve everyday
intuitions’; a related tendency towards partiality.e- the ‘bending'>® of philosophical
discussion to accommodate beliefs to which eitineself or one’s culture has a prior
allegiance — is no less worthy of criticism in titaisks deforming philosophy into an
endeavour whose task is the buttressing oftheis quo Both Freedman (2007a) and
Potter (2007) are, perhaps, guilty of such patyiali

- Freedman (2007a) firstly, by her acknowledgemestt ‘tfthere are other cases

where we want to sapat S knows that p, even though S cannot defend h
belief"*>* and

secondly, by her misu&8 of both the reliability criterion and of statistic
argument.

- Potter (2007) by seeking — in her discussion oftcttraditions for knowledge
ascription — to differentiate between the theoettstandards applicable to a
psychiatrist, and those applicable to one beingestdd to a psychiatric diagnosis.

Furthermore the various contributors to the debatn unaware of the seriousness of
the consequences that might flow from the positiat they advocate: if one ascribes

knowledgeio one who believes that she has been abused ligthe!*® but who cannot

give independent evidence of, nor remember anytbamgerning, such alleged abuse,
then it is a necessary consequence of such ascrigpiat the propositiormhat father

sexually abused his daughtes true. The use of a girl's discomfiture in theesence of

typically, we can count on our sensory and cogeipivocesses to produce the belief thathen p
is true and not to produce the belief thathenp is false.
152 Freedman (2007b), p.27.
153 By ‘bending; in this context, | mean that in the expositioranfargument, the using of lesser
standards of criticism and rigour towards that téclr one personally inclines.
154 0p. cit.,p.1. [Emphasis added]
1%5 Seeinfra.
156 Freedman (2007a) gives as an example of the sakuak survivor who (reliably) ‘knows’ that she
has been abused..” the case of the woman who refuses to remain &oaeoom with her father
because she is convinced that it would be unsaés though she cannot say exactly Wfy.9)
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her father as veridical of her having been sexuslysed is, in the absence of other
evidence, reminiscent of the witchcraft trials ate®n’®’

Fortunately the theory of reliabilism requires migts conclusion as a re-examination of
the chicken-sexers example will shoi2.1]. In the light of this re-examination,
Freedman (2007a) is revisite..4 as is Potter (2007H.2.3.

E.2.1: ‘Reliability’ in the context of the chickesexers

The chicken-sexers had the ability to reliably stitkens by sex without knowing how
they were able to accomplish this task; their &leility’, however, did not simply reside
in their own belief but was securely based in dibjecevidence: in, for example,
customer reports concerning the proportion of adnskthat had been described as
‘female’ by the chicken-sexers, who matured intoshe

Assume, for the sake of argument, that the mectmwisereby the chicken-sexers were
able to sort the chickens was — unknownst to thesmell. Had they known that this
was the case they could — if challenged on thdiefoéhat they could determine the sex
of chickens — have offered it as a justificationtfeeir belief. In the absence of this
knowledge they could offer no justification.

‘Reliabilism’ offers an alternative to the needustify, in that the proven past ability of
the chicken-sexers to sort chickens can be offaseal ground for accepting that their
current assertion (that a particular chicken isékhis true. It should be noted that
‘reliabilism’ relates, or adheres, to the beliefagarticular individual not to a
particular type of belief: it is not that anyoneaubelieves that they have the ability to
determine the sex of a chicken, should be treatdahawing the sex of the chicken, it is
rather that one who has consistently demonstraggdwen ability to determine the sex
of chickens, should — when they assert that thég\eethat a particular chicken is
female — be regarded, on the grounds of theirbiilig as knowing that the facts are as

claimed.

E.2.2:Problematic aspects of Freedman’s (2007a) analysis

Freedman (2007a) asserts that the theory of riimbobliges us to accept the
testimony of one who believes that she has bearafigabused as true even in the
absence of any other confirmatory evidence. Hoesdihe demonstrate the reliability
of their belief?

Surprisingly the proffered evidence is not indivatigpecific but belief specific: it is not

that the individual sexual abuse survivor shoulddgarded as being reliable in relation

157 As portrayed in Arthur Miller’s plaffhe Crucible
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to beliefs of this type because of her proven bdlig in relation to earlier such beliefs,
it is that beliefs of this type are to be regardedeliable, a reliability demonstrated by:

The evidence for this new set of beliefs is foumthie universality of the
everydayness of sexual violence, in particularrsggavomen and girls. As
Amnesty International states ... violence against ewis ‘the most outrageous
human rights scandal of our timésand sexual violence against women is
universal->®

Freedman (2007a) then cites statistics on the f[mewvea of sexual abuse.p “... in
Turkey 35.6% of women have experience marital frap@etimes’ and 16.3% have

159

experienced it ‘oftef] ~>~ and continues:

The facts on sexual violence against women, aeaeel by these statistics, go
to show that the beliefs formed in the aftermatsexual violence are indeed
reliably formed, that is, likely to be true.

The statistics cited by Freedman (2007a) are hevaet to the problem at hatilin

that they say nothing about the proportion of womwio believe they have been
abused (but are unable to justify their belief) Wwhb have subsequently been shown to
have been abused; Freedman (2007a), in the devetdmhher argument, does not

even appear to be aware of the need for any satibt&t

E.2.3: Problematic aspects of Potter’'s (2007) aisly

Potter (2007) validates tligut feeling” of the psychiatrist who on the basis — not of a
proven — but of a (presumed) reliabilify. But, as concluded in Appendix linical

‘gut feelings’ are of such doubtful reliability théney could not support an application
of the doctrine of reliabilism.

The modern movement towards evidence—based medicoieed precisely because of
the proven discordance between the results ofviaitgions based solely on clinical
intuition and those based on more scientific fotioda'®? Thus the reliability so
readily granted by Potter (2007) may be more iltlysban real and may rest more on
status than science.

‘Reliabilism’ requires that the claimed reliabilibe demonstrated: if the psychiatrist
can explicitly show that his ‘gut feeling’ diagnssif malingering has, in the past, been

shown, by independent examination, to have beeecpthen under the theory of

%8 Op. cit.,p.6.

199 bid.

160 Freedman’s misuse of statistics is not uncommasihiatry. [See Appendix F]

161 potter (2007¥uprg ‘presumed’ in that she statedHe reliability, in this case, most likelgsts on the
attending’s longterm observatiori (suprg [Emphasis added].

The psychiatrist appears to be exemptedq priori grounds, from her contention thatithout knowing
how a belief was formefhne] ... is not in a position to decide whether or not pnecess was reliablé
(suprg [Generalised]

152 5ee, for example, Sackett (1996).

11€



reliabilism, he can indeed rightly claim to ‘knottat the patient is malingering; but
equally the patient: if he can explicitly demonsdrthat his ‘gut feeling’ on the matters
at issue, has never mislead him before, then heaonaightly claim to ‘know’. A
doctrine such as espoused by Potter (26®Which discriminates between individuals
— not on the evidence than can be adduced in faxfatieir beliefs — but on the basis of
their status cannot be sustair&tits application in relation to a possible psydtidat
misdiagnosis would permit a psychiatrist’s ‘gutlieg’ to trump a reasoned, evidence-
based, challeng&®

E.3: Delusions of infidelity in the light of relidism

In an attempt to contrast the philosophical analg$ian unjustified belief in marital
infidelity with that of an unjustified belief in gaal abuse, two scenarios are described
in E.3.1 a philosophical response is giverErB.1.1and a psychiatric response, in
E3.1.2

Two additional scenarios are describedi.2 a philosophical response is given in

E.3.2.1and a psychiatric response Hr8.2.2

E.3.1: Two scenarios

Consider the following two scenarios:

Scenario AA psychiatrist is confronted by a father and daag The daughter alleges
that she had been sexually abused by her fathan sleewas a child, the
father alleges that these continued allegations n@ade his life
intolerable.

The psychiatrist asks the woman for evidence tataubiate her belief; she
replies that she has no memory of such abuse apglidence other than
her unshakeable belief that such abuse had occurred

Scenario BA psychiatrist is confronted by a husband aneéwithe husband alleges
that his wife has been unfaithful; the wife alle¢fest these continued
allegations have made her life intolerable.

The psychiatrist asks the husband for evidencalistantiate his belief; he

163 potter had argued that a patient, in contrastpsyahiatrist, should be required to provide jirsaifion
for their beliefs. [Potter (2007), p.21-2.]

84 Two individuals A and B who encounter each ottumialy, discuss their differing beliefs. Cleaity
relation to assessing the rationality of their ékslithey should each be subjected to the sameasthnd

Next change the environment: A is now a psychiagnsl B is a father who is obliged to consult A in

relation to child custody hearings. B has had syxhiatric history nor has he been considered bgrst
or by himself as having any mental illness, yeteoading to Potter (2007) — B is now to be held far

higher standard than is A.

1657 v Khattak & Anoi(2008) [See Introduction] may provide an examglsuzh a scenario.
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replies that although there are many subtle sigassubstantiate his belief,
he has no definitive evidence but nonethelessdiisflihat his wife has
been unfaithful, is unshakeable.

| wish compare and contrast how philosophers sadfr@edman (2007a), and

psychiatrists such as Fulford (2006), might resptonithese scenarios.

E.3.1.1: The philosophical response

Scenario A

Both Freedman (2007a) and Lieberman (2007) woutd@tche strength of the
daughter’s belief as being veridical. Potter'sQ20view would apparently differ

depending on whether or not the daughter was betagviewed by a psychiatrist:

- interviewed by a psychiatrishe daughter would be required to provide reasons
for her belief; her inability to do so would presaioly leave her susceptible to a
diagnosis of delusioff®

- interviewed by a non-psychiatrig?otter would not accept that the daughter
could be said to ‘know’ of her supposed abusedbet not suggest that any
negative conclusion in relation to the daughter&ntal competence (such as that
she might be suffering from delusions) be drawm;duesition would appear to be

one of suspended judgement.

Scenario B

Freedman (2007a) might seek to distinguish thereaifithe evidence that might be
adduced in support of the daughter from that ohileband and argue that there is
evidence that the daughter’s testimony is reliailereas there is no such evidence in
relation to the husband. Pressed further, shedadiibit the statistics in relation to
female sexual abuse. However the statistics aticel to female marital infidelity’ are
not only more relevant but more persuasive of éhability (in the sense used by
Freedman) of the husband’s befi#.In conclusion, she would be obliged to conclude

that the husband could be saikimwthat his wife was unfaithful.

1% The unorthodoxy criterion in relation to delusi@e. the condition that the belief be not widely
shared) is satisfied: “.the picture of the world that it [GR: i.e. sexudluse] paints is one that is
routinely dismissed by our contemporary culturet tteeps well hidden the universality of sexual
violence against women.[Freedman (2007a), p.8]
67 See Appendix D.
188 As is the report by Mullen (1998)ipra
Cases where accusations which appeared delusi@nairghatically denied by the partner and
unsupported by any tangible evidence, but are eadigtconfirmed by events, are not uncommon
in the experience of clinicians with an interesjgalousy.
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Potter, in the scenario as painted.(@ psychiatric interview) would require the husband
to provide reasons for his belief; his inabilitydo so would presumably leave him

susceptible to a diagnosis of delusion.

E.3.1.2: The psychiatric response
Fulford’s analysis of delusion does not offer angamanism whereby the scenarios can
be distinguished® To be consistent, Fulford must accordingly codelthat the

daughter $cenario Aand the husbandgenario Bare both delusional.

E.3.2: Two further scenarios

Scenario A* The same as Scenario A but the psychiatrist nowknbat the daughter
had in fact been abused as a child (the fathenbaaarlier confessed this
to the psychiatrist).

Scenario B* The same as Scenario B but the psychiatrist nmawk that the wife had
in fact been unfaithful (the wife having earlieméessed this to the

psychiatrist).

E.3.2.1: The philosophical response to the revsmsharios
The conclusion that the daughkerowsthat she has been abused, could only be

strengthened in the revised scenario.

E.3.2.2: The psychiatric response to the revisemagos
The revised scenarios would not materially affadfdtd’s (2006) view’® who must

again conclude that the daughter was delusional.

E.4: A philosophical double standard?

The stance adopted by some philosophers towardewevho have an unshakeable,
but unjustifiable, belief that they have been séywbused by their fathers, is — when
contrasted by the philosophical stance adoptedritsMausbands who have an
unshakeable, but unjustifiable, belief that theives have been unfaithful — indicative
of a lack of impatrtiality which manifests itself ama priori, willingness to come to the

defence of current psychiatric practice.

1891t should be noted that any presumptions as talémgerousness of one diagnosed as suffering from
delusions of infidelity, can only logically cometinplay once the issue of delusion has been redolve
170v/ide Fulford’s (2006) examples(ipra of the publican with delusions of infidelity.
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Section F: Chapter Conclusions

The following questions were posed at the stathisfchapter:
Question 41s the psychiatric definition of delusion cohet’zn

Question 5Does the psychiatric diagnosis of a subject adudional’
necessarily imply that the subject is irrational?

Question 6 Do gradations of delusion correlate with levefdroationality in

such a manner that the gravity of a delusion wicsufficient on its owi' to (as
adjudged by psychiatrists) warrant a coercive imttion, corresponds to a level
of irrationality sufficient to put personhood irojgardy?

Question 4 will be addressedSbsection F.lquestions 5 and 6, Bubsection F.2

F.1: Question 4

David’s (1999) descriptiors(iprg of the psychiatric definition of delusion as a
“shambley is perhaps overly polemic and — in that he waesaking of the conflation of
both theDSM-IV-TR(2000) and clinical definitions — it is wise to citter these

definitions separately when considering questidreoberence.

F.1.1: The coherence of ‘delusion’: tB&M-1V-TR(2000) definition

Drury (1996), in discussing the logical or philobagal infelicities to which medicine —

and especially his own discipline of psychiatry aswrey, spoke of what he termed the
“fallacy of the missing hippopotaniti& which concerned the use datt proof
propositions that can neither be verified nor redutBut that which cannot be proved
wrong by any conceivable experience is without rimegit”® Drury’s fallacy is of

assistance in discussing the coherence of the fadsiclconcept of delusion.

Aside from problems associated with the orthoddig belief’* the DSM-IV-TR

(2000) definition of delusion has, at first glanttee appearance of rigour and coherence
but the test of such a definition lies in how itngplemented by those who are accorded
the authority to interpret it,e. psychiatrists.”

171j e. without recourse to assessments of dangerousmesisers.

2 0p. cit.,p.16:
There is an hippopotamus in this room at this n@nhtit no one can see it, no one can hear it, no
one can smell it, no one can touch it: have | nath all these added provisos said anything
meaningful at all?

3 0p. cit.,p.17.

174 And concomitant problems concerning ‘normalctigra.

175 Much as the interpretation — and coherence Jefia definition lies not in what a particular st

might say but in how it is interpreted by the ceurt
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The psychiatric testimony given during the trialafcarias Moussaoti’provides an
example of how th®SM-IV-TR(2000) definition is interpreted in practice; this
example is particularly authoritative in that agiiasis of delusion made by an eminent
psychiatrist.’’ was being defended by him in a highly controvérsiae subject to
intense media scrutiny. Dr. First had diagnosedi$daoui as suffering from paranoid
and grandiose delusions one of which was that hddnume freed by President Bush; in
testimony, First contended that Moussaoui’'s belia$ so highly improbable as to be
false. The psychiatrist testifying for the prossmu refused to concede that
Moussaoui’s belief was irrational, and suggested ithwas not implausible that

Moussaoui might be freed as part of a hostage exea®

An application of Drury’s tests(iprg suggests the question‘/hat facts would be
required to determine whether or not Moussaoui'kebevas delusional? The extreme
difficulty, if not impossibility, of indentifying et alone determining anysuch facts
places a considerable obstacle in the face of anwdm seeks to argue for the
coherence of thBSM-IV-TR(2000) definition of delusion.

The problem of coherence becomes even more inllactehen the falsity test is

replaced by the justification tesiuprg as occurs in the clinical definition.

F.1.2: The coherence of ‘delusion’: the clinidafinition

The example of a husband who was unshakeably coewithat his wife was unfaithful
yet who was unable to justify this belief to thésfaction of a psychiatrist and who was
accordingly diagnosed as delusional, has beensfiecuin earlier sections and is often
cited in the psychiatric literature as a paradigrdedusion; the gloss that the
psychiatrist knew that the wife was, in fact, utifail is often added® as a means of
emphasising its irrelevance to the diagnosis ardistinguishing the ‘falsity criterion’
from the ‘justifiability criterion.” In none of # psychiatric texts on delusion that | have
consulted has such use of the ‘justifiability aiit@’ been criticised, on the contrary it
has been regarded as self-evidently appropriate.

In the course of the chapter | have sketched tWwerctcenarios:

178 USA v Zacarias Moussao(2002); Moussaoui was charged with withholdinginfiation in relation
to the September 12001 attacks on the US. The case is discusséppendix F.

Y7 Dr. First was editor of thBSM-IV-TR(2000).

178 Referring to the Reagan era Iran-Contra scandasaid: 1 know we traded arms for hostagesSee
Appendix F.

17 See for example, Fulford (2006), p.43.
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- that of a teacher who confides her unshakeablerjustifiable belief that a
colleague was sexually abusing a pupil, to her imeestier (who was independently
aware of the truth of the allegation);

- that of a young woman who confides her unshakdalti@njustifiable belief, that
she had been sexually abused by her father, tpgyehiatrist (who was
independently aware of the truth of the allegation)

Applying a variant of Drury’s tess(iprg one might ask as to what possible fact might
serve to distinguish these scenarios from tha®je¢alous husband, so that the husband
would be delusional but not the teacher or youni@ gi

The fact that none of the definitional criteria ca@mve to distinguish these cases
suggests that what is being offered as a defindiaselusion is not a definition but

rather a permissive mechanism which will enableligsretionary application in

situations where a psychiatrist deems that othestated, circumstances warrant its
use’®® Such a conclusion threatens the very coherentreeqfsychiatric concept of

delusion.

F.2: Questions 5 and 6

The discussion on the clinical definition of debursin this chapter has — for reasons
mentioned earlier — focused on delusions of infigelThe psychiatric concept of
delusion encompasses many more deludbtisan those of infideliti? and
doubtlessly many holding such delusions — and iddeany holding delusions of
infidelity — manifest extreme levels of irratiortslieven approaching a gravity sufficient
to put personhood in jeopardy. However the probpesed by questions 5 and 6 does
not require an examination of such delusions: thélpm centred on

- whether a subject who was diagnosed as delusioeegssarilynanifested

irrationality and, if so,

180 On delusions generally:
- see, for example, Spitzer (1998)pra: “In many cases the clinician cannot actually disgrov
the claims of the patients, but nevertheless wandiescribe certain phenomenon as delusions.
p.379 [Emphasis added].

In relation to claims of sexual abuseipra):
- Freedman (2007a)But there are other cases where we want to saySHatows that p,.”
(p.1) [Emphasis added].
- Potter (2007): Yet her claims are important because, as Freedrtetes “...[K]nowledge is a
success term’ (10) and to identify the victim ofs®@ violence as a knower is a hard-won
complimen.”™ (p.20) [Emphasis added].

181 gee, for example, some of the classic delusioserieed by Davies & Coltheart (2000) (flseq)
- My closest relatives have all been replaced kpyoistors. Capgras Delusion
- | am dead. Qotard delusioh
-  am being followed by people known to me budisguise. Eregoli delusion

182 Though delusions of infidelity command a prominglaice in the literature on delusions.
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- whether if the diagnosis of delusion precipitatembarcive psychiatric
intervention, the gravity of the irrationality im@t in the delusion was sufficient to
put personhood in jeopardy.

Delusions of infidelity provide a more than adeguaisting ground for the resolution of
these problem&3
Within this context, questions 5 and 6 resolve imto simpler questions:

- Is one who has an unshakeable but unjustiftdbleelief necessarily irrational?

- Can the holding of such a belief precipitate a civerpsychiatric interventions?

In addressing these questions, it is importantigsussed earlier) to make the
distinction between ‘holding’ a belief which is n@pable of justification and insisting
that others share that belief. Whereas it may beelleasonable to insist of such an
advocate that they demonstrate their reasons tdimgptheir belief — and to judge their
inability to provide such reasons, ‘irrational’t4d by no means clear that the same
analysis applies to one who simply cleaves to Wis private belief which he is unable
to justify. The point is of importance since, &xample, in cases such as Blehein's it
seems he was not seeking to persuade the dodt@ bélief but simply to inform him

of its existence.

In relating to the simple cleaving steadfastly mouajustified belief, | suggest that the
discussion earlier in this chapter (and cases asadlehein’s) support the conclusion
that the diagnosis of a delusion, which precipgaeoercive intervention, may occur in
cases where the subjects manifests minimal, ifaddmy, irrationality let alone

irrationality of a degree sulfficient to justify tipeitting of personhood in jeopardy.

183 The fact that a diagnosis of delusion of infidetiften precipitates a coercive psychiatric intetien
has been adverted to earlier in this chapter.
184 Other than a religious belief or one which is gatig shared.
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Chapter 4: Problematic aspects of psychiatric
diagnosis

... Words strain,
Crack and sometimes break, under the burden,
Under the tension, slip, slide, perish,
Decay with imprecision, will not stay in place,
Will not stay still. Shrieking voices
Scolding, mocking, or merely chattering,
Always assail them.

Lines from a poem by T S Efiot

Ideally, the conclusion to this chapter would anstlie question:
What proportion of coercive psychiatric intervemoare grounded in an
erroneous psychiatric diagnosfs?
The answer to such a question clearly has a dieémtance to assessments of proffered
justifications for a coercive psychiatric intervient
It also has an indirect relevance in that it enaliie diagnosing psychiatrist to be
guestioned as to his awareness of the likeliho@ldignosis such as his, being
erroneous. Consequently it permits a conclusidretdrawn as to the reliability of a
psychiatrist’s professional opinions in much thmeavay as if, during a criminal trial,
a fingerprint expert definitively identified a sesp's fingerprints with those found at
the scene of the crime, yet was unaware of the eate of similar ‘definitive’
identifications.
Similar problems (which also have both a direct mdlirect relevance to assessing
justifications for coercive intervention) are posedubsequent chapters: the proportion
of psychiatric treatments that cause iatrogeh&m [Chapter §; the proportion of
coercive psychiatric interventions that are basedrooneous assessments of
dangerousnesg£hapter §.
Some studies on the levels of misdiagnosis andtadgenic harm occurring in general

(non-psychiatric) medicine are examined in Appenduhere it is concluded that:

! Lines fromThe Four Quartets]Eliot (1944), p.8.]
2 In the sense that had the erroneous diagnosiseest made the coercive intervention would not have
occurred. Two supplemental questions must algmoksed:
(i) Are the criteria underpinning a psychiatricgl@sis of a rigour sufficient to retrospectively
determine whether a particular psychiatric diagh@gss a misdiagnosis?
(i) Do psychiatrists in their clinical practice amifest an awareness of the probability of making a
psychiatric misdiagnosis?
The latter is relevant to the general reliabilifypsychiatric assessments.
% |.e. harm inadvertently caused by medical treatment.
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- the level of non-psychiatric misdiagnosis is of thder of 25%; the misdiagnosis
rate in Irish psychiatric practice is likely to ead this due to the presence of a
number of factors (some peculiar to psychiatry, sdothe practice of medicine in
Ireland and some to botf).

- the rate of iatrogenic harm occurring in Irelandtiseast comparable to that found
in the US which is 3.7% of all admissions [Brenr91)f -

Furthermore, any attempt at simply transposing iagtbsis estimates from general
medicine, to psychiatry would be premature if forather reason than because, in
psychiatry, the term ‘misdiagnosis’ has a numbeanetnings and these require
disambiguation.

To provide a context for this discussion, a classicly of psychiatric misdiagnosis is
described irSection A Some concepts are outlined3action Band these assist in
distinguishing differing meanings of the term ‘mghosis’ Bection ¢ Possible
methods for estimating levels of psychiatric migdiasis are discussed$ection D

andAppendix M Some conclusions are drawrSaction E

Section A: The Rosenhan experiment

At a time when psychiatry and its diagnostic teqbes were under sustained attack,
Rosenhan (1973) sought to determine whether pdyisitsacould reliably distinguish
‘the sanéfrom ‘the insankor whether psychiatric diagnoses flowed more fribw@
context in which psychiatrists encountered thelnjescts, rather than from any intrinsic
characteristic of the subjects themselves.

Rosenhan’s experiment consisted of two parts;iteedart is discussed Bubsection
A.1L his analysis of the results, Subsection A;Zhe second part of the experiment, in

Subsection A.8nd some critical observationsSubsection A.4

A.1: The first experiment

This part of the experiment sought to get ‘nornp&lbple admitted to psychiatric
hospitals and see if, and how, their sanity wasaed:

If the sanity of such pseudopatients were alwaysated, there would hgima
facie evidence that a sane individual can be distinguddhom the insane context
in which he is found.

If, on the contrary, the deception was not uncavetteen:

* E.g the lack of definitive biological tests for psyatnic illness; the lack of effective judicial owéght
due to the extreme difficulty in seeking legal ey for psychiatric negligence.

® See the Introduction and Appendix |.

® Rosenhan (1973), p.251.



... such an unlikely outcome would support the vibat psychiatric diagnosis
betrays little about the patient but much aboutein@ronment in which an
observer finds him.

Rosenhan and a number of pseudopatients (the tyapeing psychologists) sought
admission into a variety of mental hospitals byvarg at the admissions office
complaining that they had heard voices:

Asked what the voices said, he replied that thesewaften unclear, but as far as
he could tell they saidempty” “ hollow,” and ‘thud” ... It is as if the
hallucinating person were sayind\y life is empty and holloW?

Immediately on admission the pseudopatients cedispthying any sign of
abnormality; they were told that they would be Heged when they convinced the
staff that they were sane. Seeking early dischaingy became model patients but,
despite this, their deception remained undetecyatid staff.

Of the twelve admissions, eleven were diagnosestiaizophrenic and onewfith

identical symptomatologyas having manic depressive psychdsis.

A.2: Rosenhan’s analysis

Rosenhan considered that a possible explanatiahdse results might lie in a medical
propensity to call a healthy person, sick.(a false positive) rather than a sick person,
healthy (.e. a false negative) becauseis clearly more dangerous to misdiagnose
illness than health. Better to err on the sideadtion’'® Rosenhan argues that such a
standpoint is not permissible in psychiatry becanfsbe stigmatising effects of a
psychiatric diagnosit:

Rosenhan also noted the imperviousness of a pssichkdeagnosis to attempts at
remediation (the phenomena tbelling’) [A.2.]], and the depersonalising effects of a
psychiatric diagnosisA.2.d.

A.2.1: ‘Labelling’

Rosenhan spoke of thenassive role of labeling in psychiatric assessth&nt

Having once been labeled schizophrenic, theretlsimgpthe pseudopatient can do
to overcome the tag. The tag profoundly colorehperceptions of him and his
behavior. ... Once the impression has been forimatcthe patient is
schizophrenic, the expectation is that he will card to be schizophrenic. ...

" Ibid.
® Ibid.
® Ibid., p.252; this diagnosis (which occurred in the qumiyate hospital in the sample) was less
stigmatising than a diagnosis of schizophrenia.
191bid. The second part of his experiment is designeestbthis hypothesis.
E Ibid.: “Psychiatric diagnoses ... carry with them persoregal, and social stigméds.
Ibid.
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Eventually, the patient himself accepts the diagnegth all of its surplus
meanings and expectations, and behaves accordihgly.

But psychiatric diagnoses are rarely found to berior. The label sticks, a mark
of inadequacy forevet.

A.2.2: Depersonalisation effects of a psychiatragdosis

Rosenhan described depersonalisation:

At times, depersonalization reached such propatibat pseudopatients had the
sense that they were invisible, or at least unwoofraccount. ... A nurse
unbuttoned her uniform to adjust her brassier@énpresence of an entire ward of
viewing men. One did not have the sense that stsebsing seductive. Rather,
she didn’t notice us. ... Reactions to such depefizati@n among
pseudopatients were interiSe.

The effect of such labelling and depersonalisatiopersonhood is discussed I&ter

where Rosenhan’s attempt to quantify the degreepérsonalisation is also examined.

A.3: The second experiment

To test whether the high rate of misdiagnosis cbeldiue to a propensity to err on the
side of diagnosing a healthy person, as diekd false positive), Rosenhan arranged a
second experiment at a teaching hospital whosergdfheard of the first experiment
and who doubted that they could be similarly misl@bsenhan agreed that he would
arrange for a pseudopatient to seek admissioratdhtsspital within the following three
months.

Of 193 patients who were actually admitted to thsgital during that period:

Forty-one patients were alleged, with high confimigrio be pseudopatients by at
least one member of the staff. Twenty-three weresiclered suspect by at least

one psychiatrist. Nineteen were suspected by spehptrist and one other staff

member!’

In fact no pseudopatients had been sent to thatabapd thus the errors of
misdiagnosis committed by this hospital were ddanegatives +e. they diagnosed
the sick, as healthy.

3 Ibid., p.253-4.
4 bid., p.257.
5 |bid., p.256.
8 Chapter 7.

7 bid., p.252.



A.4: Observations on the Rosenhan study

The study is discussed A4.1as an illustration of the susceptibility of psyatiic
diagnosis to theconfirmation bias'®; a criticism by Dr. Robert Spitzer, the principal
architect oDSM-111 (1980), is examined iA.4.2.

A.4.1: As an lillustration of the ‘confirmation bias

The first Rosenhan experiment gives a particula¥ealing illustration of the
confirmation bias as it manifests itself in psythéapractice: the psychiatric diagnosis,
once made, acted as a distorting filter and theriétion that was allowed through the
filter was reconfigured to preclude a disconfirraatdf the diagnosis:

... the perception of his circumstances was shapeegrby the diagnosis. ...
The facts of the case were unintentionally distblig the staff to achieve
consistency with a popular theory of the dynamica schizophrenic reaction. ...
the meaning ascribed to his verbalizations ... wasrdened by the diagnosis:
schizophrenia. An entirely different meaning wobh#/e been ascribed if it were
known that the man wasirmal”*

Rosenhan cites the example of a pseudopatient wiaiedaking (in being described
by the phrase:Patient engaged in writing behaviol)rtook on pathological
overtone<® Even the most mundane behaviour was capablechfmisinterpretation:

One psychiatrist pointed to a group of patients wieoe sitting outside the
cafeteria entrance half an hour before lunchtifie.a group of young residents
he indicated that such behavior was charactenstice oral-acquisitive nature of
the syndrome. It seemed not to occur to him thexet were very few things to
anticipate in a psychiatric hospital besides edting

The second experiment also shows the effect obpeaptionsi(e. the belief that
pseudopatients would present) on psychiatric disigraut this time the errors were in
the opposite direction to those in the first exmpemt.

Considered as one, the experiments point to thiéromation bias as being the most

plausible explanation for the high rate of misdiagja*

A.4.2: Spitzer’s criticism

Spitzer arguedd that if a subject were to drink a quart of bloodighaving concealed

what he had done, present at a hospital accidgmatrtieent vomiting blood, the

18 The ‘confirmation bias’ [see Chapter 3] descritiestendency to seek and find confirmatory evidence
in support of existing beliefs and to ignore onteipret disconfirmatory evidence.

9 Rosenhan (1973), p.253.

20 |bid.: “Nursing records for three patients indicate thaetwriting was seen as an aspect of their
pathological behaviof.

! Ibid. Compare Bentall's observation on the psychiasisessment of a patienté’s excessively

polite,” the nurse explained darkly. ...." we're trying to work out whether his politenesgart of his
normal personality or his illness.[Bentall (2009), pp.111-2; see also Chapter 7]

22 See also the discussion later in this chapteirdarmation cascades’.
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behaviour of the staff would be quite predictaliethey diagnosed and treated the
subject as having a peptic ulcer, could one mairttat (non-psychiatric) medical
diagnosis lacked rigour?

In relation to the first of Rosenhan’s experimefgitzer's argument has a degree of
cogency but only succeeds in being a rebuttal@fibore extreme interpretations
provided that the possibility of coercion is onttieom the discussion. Once the
possibly coercive nature of a psychiatric interi@mis addressed, Spitzer's argument
loses its purchase: consider an old man broughtental hospital by relatives who
assert that he is mentally confused. If admittieeln the situation as portrayed by
Rosenhan would unfold according to its own inelblgtdogic’; he would be
inexorably trapped within the ‘Catch 22’ of his gisis®* As described by Rosenhan,

it is not even necessary for the initial hospiteiisn to have been involuntafy.

Since the introduction of tHeSM-111 andDSM-1V psychiatric diagnostic practices have
become more subtle and sophisticated than they iwer@72 and it may well be argued
that the Rosenhan’s experiment no longer has netevaPrecisely this point was made
by Spitzer in an interview with the writer Laurelat®r: 'I'm telling you, with the new
diagnostic system in place, Rosenhan's experinuernid mever happen today® Slater
attempted to repeat Rosenhan’s experiment andsheiénted her experienéés

which although it has none of the rigor of Rosenbharork, is of interest for her

interview with Spitzer.

23 gpitzer (1975) and Spitzer (1976).

24 Chekhov’s short storfvard No. 8 portrays such a situation in which a doctor igdtuntarily

committed to a mental asylum, his protestationsamiity only serving to further ensnare him:
When people tell you that you have diseased kidoews enlarged heart and you go and have
treatment, or if you're told you're insane or antinal — in a word, when people start taking notice
of you — then you can be certain you've fallen iateicious circle from which there’s no escape.
And the more you try to escape, the more you gegltup in it. One might as well give in, since
no human efforts can save you.

[Chekhov (2003), p.78.]

The Manweiler [Appendix H] and Juklergd [Appendikcases exemplify not dissimilar scenarios.

% Rosenhan (1973), p.258:
... once admitted to a psychiatric institution, itifficult, if not impossible, to be discharged on
short notice, state law to the contrary notwithdiag. | was not sensitive to these difficulties at
the outset of the project, nor to the personalsiugtional emergencies that can arise, but later a
writ of habeas corpus was prepared for each oétitering pseudopatients and an attorney was
kept “on call” during every hospitalization.

See also the Manweiler case, though Manweiler edthospital as a voluntary patient he was

(unlawfully) made involuntary. [See Appendix H].

26 glater (2005), p.80.

7 |bid.
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Spitzer had told her:

According to Rosenhan all the patients were diagd@d discharge as'
remission A remission is clear. It means without sighdloess. Thus all of the
psychiatrists apparently recognised that all ofibeudopatients were, to use
Rosenhan's term, 'saﬁg'.

Spitzer's attempt to equate:

— ‘X had schizophrenia but it is now in remissj@nd

— ‘X’s sanity is unquestionable
by means of an intermediate st€ i sane) to which they are individually equated,
smacks of sophistry and is an unworthy respongogenhan’s arguments.
Slater attempted to gain admission to nine psygbiabspitals, each time she was
unsuccessfal but most times she was given a diagnosigleptession with psychotic
feature$® and prescribed antipsychotics and antidepress@nsnforming Spitzer of
the results of her ‘experiment’, she describesdastion:“I'm disappointed" he says,
... "I think doctors just don't like to say, 'l don'tdum.” >

Section B: Some concepts relevant to a discusgion o
psychiatric misdiagnosis
The controversy surrounding Rosenhan (1973) anilesistudies; the unremitting
criticism of conventional psychiatric practice bgyphiatrists such as Szasz and Laing,
and the existence of gross disparities betweeditdgmnostic rates prevailing in England
and the US, for conditions such as schizophr&rti@came a source of scandal and led
to calls for reform which resulted in the publicatiof a new edition of thBSM —the
DSM-IIl (1980) — whose goal was the achievementliaignostic reliability’** Though
sanctioned by usage, the tenmliability’ may connote notions ofalidity’ from which

it should be distinguishetf:a more appropriate terminology would loéagnostic

2 |bid., p.75.
29 The straightened financial circumstances of thaltHeServices may have contributed to her being
refused admission. In view of the ‘classic’ statupsychiatry of the Rosenhan experiment, her
describing the voice as sayinyud’ might have been expected to raise suspicions;yapiait did not.
% |bid., p.88.
1 |bid., p.90.
32 Cf. the quip by Anthony Clare that the easiest wayur@ @an American diagnosed with schizophrenia
was to send him to England. [Clare (1980), p.129]
See also Cooper (2003):
In 1961 ... [in the] admission statistics to Statentaghospitals in the USA, the rates for
schizophrenia for most age groups were about fimed those in the UK, and for some age groups
other differences were as much as twenty times.
¥ See Kirk & Kutchins (1994), p.71-86.
34To say, for example, thaX'is reliably diagnosed as having psychiatric caioti Z would appear to
carry the implication thatX is reliably diagnosed as being mentally yit it actually means no more
than that psychiatrists would generally concur thahtisfied the diagnostic symptom checklist for Z
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consistency'i.e. that individual psychiatrists would agree on tihegdostic category in
which to place any particular subject.
Kirk & Kutchins (1994) note that concentrating aiplems of reliability:

... make it possible to forget about the messy problef validity. ... Reliability
problems can be reduced to questions about teatmiofudecision-making, in
contrast to validity problems, which must answanptex philosophical and
theoretical questiorts.

In addition to ‘reliability’ and ‘validity’, the cocept (which | have earlier terméd)
‘psychiatric pre-diagnosiss also of use in discussing misdiagnosis; iersfto the
categorisation of a problem as a ‘psychiatric peab|i.e. a problem whose locus lies
in one individual and which is amenable to a psythd resolution; such a
characterisation is equivalent to a declaration tti@individual in question is ‘mentally
i, 37

An example given by Kirk & Kutchins (199%)shows the interrelatedness of these
concepts: if, in the 1970s, a psychiatrist becawezr@ that an individual being
interviewed by him was homosexual, the psychiatvess tasked with first determining
whether this should be construed as a psychiatoicl@m [the ‘pre-diagnosis’] thus
rendering the subject ‘mentally ill’; if so, he thbad to diagnose whether the individual
actually met the diagnostic criteria for homosekydk.g.“exclusively homosexual
activity for a period of at least ...”]. Differenspchiatrists might diagnose
homosexuality differently [one might regards suchvéty in a teenager as explorative
rather than definitive]. To resolve such problesfiseliability, the American
Psychiatric Association (APA) — the editors of D8M— might appoint a committee to
more accurately specify the diagnostic criteriafomosexuality; this however, would
leave unresolved the deeper question of whetheegnenpresenting as homosexual
should be regarded as mentally ill or indeed whellbenosexuality should be regarded
as a valid psychiatric diagnosis. This lattereaia further question: who has

‘ownership’ of determinations of validit§? Is it the profession of psychiatry or is it the

The validity of Z —i.e. that Z is correctly designated as being a ‘meititedss’ — is logically independent
of diagnostic reliability.

%5 Op. cit.,p.33.

36 See Chapter 3.

%71t is possible to speak of the act of pre-diagnasi a ‘diagnosis’ of mental illness but this woerdate
a further ambiguity and | have reserved ‘diagno&isthe processes which assigns a subject to a
particular diagnostic category (corresponding ®uke of the term ‘diagnosis’ in non-psychiatric
medicine).

% 0Op. cit.,p.33.

39 See (2004), p.82Qu'est-ce que c'est, étre fou? Qui en décide?uBequand? Au nom de qubi?
[“What is it to be mad? Who decides? Since wherthelname of what?C. O'Brien (trans.)]
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general public® This question indirectly challenges the statupsyfchiatry and, more
particularly, its claim to ‘scientific’ status. Tthose who regard psychiatry as a science,
issues concerning the validity of particular diagfimcategories are technical questions
requiring a specialist knowledge of psychiatrytfogir resolution much as, for example,
the classification of a particular organism as bging to one particular species is a
matter that falls to be decided by professionaldgists. However, to critics of
mainstream psychiatry (such as Szasz), thesesaresiso which psychiatry brings no

especial expertise and which should be resolvedigtr informed public debate.

A substantial literature exists on the above cotxchpt they will be discussed only to

an extent sufficient to illustrate some of theirrmmproblematic aspects in so far as these
might bear on misdiagnosis; ‘psychiatric pre-diegjgois discussed iBubsection B;1
‘reliability’, in Subsection B;2validity’, in Subsection B.&nd the scientific status of

psychiatry, inSubsection B.4

B.1: Psychiatric pre-diagnosis

Psychiatric pre-diagnosis refers to the procesgeatiyeit is determined that the locus of
a problem resides in a particular individual rattiem with their family, their

immediate social group or the wider soci&yhus in the Blehein casethe pre-
diagnosis refers to the decision to treat the hudlsebelief that his wife was unfaithful
as a psychiatric problem justifying a psychiatenenittal rather than one which might
have been more appropriately tackled by eitherlfatherapy or by marital separation.
Similarly in the Manweiler cad&a resolution might have been found in improved
family communicatiof? rather than in a coercive psychiatric intervenfiocusing on

just one family member.

Speaking of his homosexuality, Foucault stat&tEry quickly, it turned into a kind of psychiattioeat:

if you are not like everyone else you are abnoriifigipu are abnormal it means you are [fFoucault

(2004), p.95; see also Chapter 3].

“%In 1974 the APA decided — by a ballot of its mensk#nd in response to intense lobbying by interest

groups external to psychiatry — to reverse itse&aplosition that homosexuality was deemed to be a

mental illness.

“1 See also the discussion of psychiatric pre-diagrinsChapter 3; Smith’s (1978) analysis is of

particular relevance in the present context.

2 See, for example, Luhrmann (2010) who, in discusthe gross overrepresentation of racial minaritie

in those diagnosed with schizophrenia (s#&), asks:
There is something about social defeat that gadeutie skin and — in those who are vulnerable —
can literally drive someone crazy. ... Why is it thetial prejudice — which certainly exists —
seems so much more palatable as an explanatidngtorates of iliness than the effects of social
inequality? [p.480]

3 See Chapter 3.

4 See Appendix H.

5 As recommended in the report of the hospital pshagist; it made no mention of Manweiler being

‘mentally ill’. [See Appendix H]
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A psychiatric pre-diagnosis is equivalent to a dateation that the subject is ‘mentally
il and at first glance it might seem that the cept is otiose in that (psychiatric)
diagnosis is — in Austin’s phrase — thtiser-word and hence that unambiguous
diagnostic criteria would conclusively determine fire-diagnosis; an examination of
some individual casésshows this not to be the case in that the grooffésed in
justification of the coercive intervention were uagand not grounded in specific
diagnostic criteria. Indeed aspects of Irish p@feic practicd” and studies such as
Rosenhan (1973) suggest that it is ‘pre-diagneatsier than ‘diagnosis’ that is the

trouser-word.

Some general factors which predispose towards peyichpre-diagnosis are discussed
in B.1.1, some particular factors, B.1.2 the term ‘mental iliness’ is then examined
[B.1.3 to see if it helps explicate the concept of psythi pre-diagnosi&

B.1.1: General factors favouring psychiatric praephosis

Reich (1999) in his examination of the social mileyed by psychiatric diagno&is- an
analysis which Fulford (2006) describes asstholarly tour de force®® —speaks of
“the beauty of diagnosis as a solution to human lprab”;** its “most fetching beauty”
being:

... its capacity to instantly explain behaviour tisaddd, objectionable,
troublesome, or illegal, can be through the mealiatif diagnosis, suddenly be
(sic) understood, explained, and explained away.

To be sure, such behaviour may indeed be the prafutagnosable mental
illness. But the capacity of a diagnosis to perfoiis function makes its use a
temptation even in cases in which such illness doegxist or, at best, is only
marginally present’

It also embodies other ‘beauties’:

... its power to reassure. When acts are committeake/implications are
disturbing — acts that suggest vulnerabilitiesurselves, our institutions, or our

“6 E.g.the Amy or Manweiler cases.

*" MHC (2005), p.40:
Unfortunately, 15% of residents had no diagnodisrned. This is due in large part to the practice
in some inpatient facilities of not recording agtiasis until discharge. As this is a census, the
residents have not yet been discharged and therkéae no recorded diagnosis.

“8|n that a pre-diagnosis entails an ascription ofitalliness.

*9 Reich (1999) uses the term ‘diagnosis’ in the seispre-diagnosis’.

0 Op. cit.,p.579.

According to Fulford: Reich ... is among the few, and perhaps the besgdifional bioethicists to have

clearly identified and sought to analyse the cdrgthical significance of psychiatric diagnesi [Ibid,

p.587].

*! Reich (1999), p.205.

*2 | bid.
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communal beliefs — diagnoses ... serve to shift thmé of the behaviour from
the threatening personal or social arena to a sadelical oné>

... its power to reclassify whole categories of sibhcianacceptable behaviour as
the products of psychiatrically diagnosable coodsgi ... and psychiatrists,
whose redefinitions make all this possible, and wéio feel themselves in the
noble position of healing where others would hanky durt>*

Reich is by no means alotiein drawing the conclusion that the act of psythigre-
diagnosis may serve to divert attention from famoiysocial factors which a

disinterested analysis would see as a more apptepdcus.

B.1.2: Particular factors favouring psychiatric{oiagnosis

There are also some structural factors which faagpsychiatric pre-diagnosis rather

than non-psychiatric mechanisms for the resolutiosome social or family problems:

(i) adherence to the principle that it is betteetoon the side of making a committal,
than not® this is especially the case under Irish law asrtbidual seeking the
involuntary committal of another may have a caus&ction against a GP or
psychiatrist who negligently refuses committal @sally if an act of violence is
perpetrated by the subject subsequent to the efubareas one subjected to an
involuntary committal has no cause of action aganSP or psychiatrist who
negligently sanctions a committ4l.

(ii) under Irish law, the committal procedure omyolves GPs and psychiatrists (and
not lawyers or judges) and the financial interesthese professions cannot be
ignored especially as alternative mechanisms nrighinvolve psychiatrist®

Lest the suggestion that the financial interestgoators might influence — or that the
interests of family members might determine — saetisions, be regarded as
unwarranted, might | offer in defence of the forptee practice of GPs prescribing
antibiotics in the treatment of viral infectionsi(fwhich they are not only of no value

but may be harmfuﬁ? in defence of the latter, the practice of presogb

%3 |bid., p.208.

> Ibid., p.209.

% See, for example, Johnstone (2000):
The personal meaning of people’s distressing e&peés and the psychological and social origins
of their difficulties are obscured by turning thémo the ‘symptoms’ of an ‘iliness’ located within
one individual; ... And politicians of all persuassohave an interest in seeing mental distress as
stemming from biological rather than social factimsarguing, for example, that mental illness
causes homelessness rather than, as the eviddéoa#lyasuggests, that homelessness leads to
mental breakdown. [p.201-2]

%6 See Rosenhaspra.

" See Appendix A.

%8 See, for example, Melvin (1986) who speaks of #mnomic rivalr{ between psychiatry and

psychology; see also Pingitore (2002).

*9 Mangione-Smith (1999):
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antipsychotics in the treatment of elderly patiemt&n such treatment is detrimental
to the patient but eases the burden placed ondhrsrs®
The above considerations permit the conclusioretdrawn that a number of
identifiable factors exist which, in situationsdufubt, predispose towards a psychiatric
committal; it should be noted that this is the cenge of the presumption that applies in

legal procedures under the criminal law which mighatd to a committal to prison.

B.1.3: The term ‘mental illness’

In that a psychiatric pre-diagnosis entails a figdihat the subject was ‘mentally ill’, an
examination of the latter term might help clarifye tconcept of pre-diagnosis; a brief
sketch of the usage of the term in law is discugs&1.3.1 in psychiatry, irB.1.3.2

and in philosophy, i8.1.3.3

B.1.3.1: Usage in law

To one of the psychiatrists in the Amy cadeer‘habit of speaking tangentially was
evidence of mental illneSsHe noted that:

Mental disorder is, in fact, very poorly definedtie various mental health acts,
and this omission is quite deliberate. The phgsicieed not establish an
“identifiable psychiatric illness” as a requiremént involuntary committaf’

Hoggett (1990), in her textbook on English mentdlth law, states that the term
‘mental illness’ lacks legislative definition andesquotes from the only authoritative
judicial interpretation:

... the words are ordinary words of the English leage. They have no
particular medical significance ... [they] shoulddmnstrued in the way that
ordinary sensible people would construe tf{ém.

Hoggett disdainfully comments:

It is impossible not to think of this as thman-must-be-madest. It simply adds
fuel to the fire of those who accuse the mentaldnglaws of being a

... physicians' perceptions of parental expectationantimicrobials was the only significant
predictor of prescribing when a viral diagnosis wasigned ... when physicians thought the
parent wanted an antimicrobial, they prescribeditb@% of the time&ersus7% of the time when
they did not think the parent wanted antimicrobialgp.714-5]

... In one qualitative study, many physicians expdsoncern that in the current competitive
medical marketplace, failing to meet patient exgohs could lead to dissatisfaction with care
and loss of business. [p.716]
¢ Despite warnings from the UK Committee on Safdtiledicines against the practice, a survey found
that some doctors prescribed anti-psychotic dra@ds of their elderly dementia patients. A
spokesman for NICE commented that such practices ar'... awful indictment. ... | think the doctors
should be disciplined.[See also Chapter 5]
BBC (2008). ‘File on 4: Doctors ‘ignoring drugsmizng” BBC Radio 417 June. [online], available:
http://news.bbc.co.uk/2/hi/programmes/file_on_4/74%.stm [accessed: 27 June 2008].
51 See Appendix C.
®2W. v L.[1974] Q.B. 711.



sophisticated machine for the suppression of theswal, eccentric or
inconvenient behaviod?

The position in Irish law is little better and aitigh theMental Health Ac{2001) does
attempt a definitiot? O'Neill (2005) in her textbook on Irish mental ftbdaw,

dismisses it ascircular”. ®°

B.1.3.2: Usage in psychiatry
The definition of ‘mental disordéf adopted by th®SM-1V (2000¥’ is singularly

unenlightening: a consideration of the near imgmksi of establishing that any given
individual subject does not haaay mental disorderi.g. is not ‘mentally ill’) is

sufficient to make manifest its defects. Indeed omght conclude that it is the dearth

of discussion of the concept of mental illnessdjainct from discussion of the various
diagnostic categories) within psychiatry that isgiriening; Niall McLaren, in a

trenchant rejoinder to Pies (20¥bhas commented that the very absence of an adequate
concept of mental illness, had the consequence that

Psychiatry is most definitely NOT a science. llsféhe first requirement of any
field claiming to be scientific, an articulated nebdf the subject matter.
Accordingly, to qualify as science, psychiatry wbnkeed a model of mental
disorder, which it doesn't have. All talk of "egitte" amounts to naught until the
evidence is seen to ladout something’

Wiggins & Schwartz’s (1999) observation that USgtsgitry lacks an adequate
conception of mental health other than social confty has been noted earliétand —
in that ‘mental iliness’ is the precise complemeihimental health’ — this implies that

an adequate conception of the former is also lackin

3 Op. cit.,p.48.

% Op. cit.,Section 3(2):
..."mental illness” means a state of mind of a pensbich affects the person's thinking,
perceiving, emotion or judgment and which seriousigairs the mental function of the person to
the extent that he or she requires care or metizaiment ......

5 Op. cit.,p.104.

% The term ‘mental illness’ is the generic term ‘foental disorderi.e. X is mentally ill if, and only if, X

has a mental disorder.

57 0p. cit., (p.xxxi):
... the term mental disorder unfortunately impliedistinction between “mental” disorders and
“physical” disorders that is a reductionistic anactism of mind/body dualism. ...
Despite these caveats, the definition of mentalrdisr that was included in DSM-I11 aiSM-
[lI-R is presented here because it is as usefahgther available definition ... In DSM-1V, each
of the mental disorders is conceptualized as &calily significant behavioral or psychological
syndrome or pattern that occurs in an individua tivat is associated with present distresg,(a
painful symptom) or disability ...

®8 pies (2010) had argued that psychiatry is a seienc

% McLaren (2011) [Emphasis in original]

% See Chapter 3.

L A conclusion echoed by Culver & Gert (1982), p.20.
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B.1.3.3: Usage in the philosophy of psychiatry

Brulde (2008) writing irPhilosophy, Psychiatry, & Psycholo@pggins by noting that:
“It is now generally agreed that we have to relywalue judgements to distinguish
mental disorders from other conditions, but it @& guite clear how; but, in
conclusion, he adopts the criterizadical incomprehensibility? and ‘possibility of

causing harrh

Applying the proposed criteria to some of the cddesussed earlier) where
psychiatrists evinced no hesitation in ascribingntal illness’, requires that we accept
as examples of ‘radical incomprehensibility’:

(i) an old woman, diagnosed with lymphoma, who dedito end her own life rather

than pursue further medical treatméht;

(ii) a man who believes, but cannot prove, thawife is unfaithful/*

(iif) a man who believed that civil servants wergguing a school closure policy

whilst concealing the fact of its illegalify.
The converse situationi-e. criminal cases where the conduct of the accusetey a
‘radical incomprehensibility’ but where the possitiiof the accused being mentally ill
did not arise — are equally problematic. Consiblercase of a mother who left her two-
year-old son alone for the weekend whilst she $iseid the child had attempted to feed
itself by looking through rubbish for food scraga. convicting the mother the judge
held that ft defies belief that any mother can treat her dfiil that way:’® Such
behaviour clearly endangered her child and woutshst® pass any test of radical
incomprehensibility and dangerousness to othetghgesuggestion that the mother was
mentally ill does not appear to have been canvasste the court nor was it adverted
to by the judgé’
The fact that a proposed definition of mental #im&oes not accommodate such routine
examples of the term brings to mind Austin’s adrtion{® in relation to philosophers

who seek to define terms in a manner that is nesistent with their everyday use.

2 0p. cit.,p.99; citing Moore (1980):we predicate ‘mentally ill' of a person whenever fivel his
pattern of past behaviour unintelligible in somadamental way.

3E.g.the Amy case.

4 E.g.the Blehein case.

S E.g.the Juklergd case.

"8 Stratton, A. (2008). ‘Mother convicted of neglaéter leaving toddler alone for weekenthe
Guardian.5 June [online], available: http://www.guardianidduk/2008/jun/05/ukcrime.children
[accessed: 27 June 2008 ].

" The finding that the mother was mentally ill wotldve the consequence that she would not be held
responsible for her acts.

8 Austin (1962):
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The definition of mental illness proposed by Bri&emplifies the less than secure
foundations on which some philosophical analysighefterm ‘mental illness’ is
based?® What is required from philosophy of psychiatraiset of rigorously defined
criteria which can function as necessary and dafficconditions so that a claim that a
given subject is, or was, mentally ill can eitherjbstified or refuted; nothing less is
acceptable bearing in mind that a determinatiohdlsubject is mentally ill can have
the profoundest effect on his life and liberty.rthermore it is only marginally more
onerous than the justifiability criterion that ¢tial psychiatrists seek to impose on a

subject in diagnosing him as having a ‘delusiorisbuier’

B.2: The reliability of psychiatric diagnosis
Spitzer & Fleiss (1974) reviewed the literaturediegnostic reliability and concluded
that the level of reliability was ‘.. no better than fair for psychosis and schizoptare
and is poor for the remaining categori&s
Building on two, then current, developments, thegppsed:

- the use of structured interview techniques; and

- the use of explicit criteria for the definition ioidividual mental disorders.
These proposals were embodied with increasing dsgkrefinement, into theSM-111
and theDSM-IV.

Kutchins and Kirk have written extensivéyn these topics, and conclude that, in the
intervening years and despite the rhetoric of seifhthere is little evidence of any
improvement in psychiatric diagnostic reliability:

Twenty years after the reliability problem becaime ¢entral scientific focus of
DSM, there is still not a single major study shayvihat DSM (any version) is
routinely used with high reliably by regular merttellth clinicians. Nor is there
any credible evidence that any version of the miimas greatly increased its
reliability beyond the previous versi8h.

... but most words are in fagsed in a particular way already, and this faaottdze just
disregarded.” (For example, some meanings tha baen assigned to ‘know’ and 'certain’ have
made it seem outrageous that we should use thess &s we actually do; but what this shows is
that the meanings assigned by some philosophessrarey)
(p.62-3). [Emphasis in original].

9 In this context, a remark by Wittgenstein (quagedier) is of interest:Madness need not be regarded

as an illness. Why shouldn't it be seen as a suddmore or less sudden — change of charatter?

[Wittgenstein (1998), p.54].

%0 See Chapter 3.

8 0p. cit.,p.344.

82 E g.Kirk & Kutchins (1992), Kirk & Kutchins (1994) anidutchins & Kirk (1997)

8 Kirk & Kutchins (1992) was entitledrhe Selling of DSM: The Rhetoric of Science in Risyy.’

84 Kutchins & Kirk (1997), p.55 and continues:
If the unreliability of diagnosis were widely reatged and if there were no scientific patina to
DSM, the use of everyday behaviors as indicatoreerftal disorder would be more rigorously
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Studies such as Hickling (1999) show the extentsargbusness of the problem posed
by poor diagnostic reliability. Peter Hickling gpiu to determine whether the high rate
of schizophrenia reported for African-Caribbeansly in the UK was due to
misdiagnosis. To that end, the study comparechdises made by a black Jamaican
psychiatrist with those made by white British psgttists and concluded:

Despite diagnosing schizophrenia in similar prapog of patient&> the

Jamaican psychiatrist and British psychiatristsasftblow levels of agreement on
which patients had this illness. ... There was agreemeth® diagnosis for 16
(55%) B%f these patients, and disagreement on dundsis for the other 13
(45%).

Drawing on Spitzer & Fleiss’s comment thdihere is no guarantee that a reliable
system is valid, but assuredly an unreliable systerst be invalid®’
It can be concluded that low levels of diagnosti@bility still existing under the DSM-

IV necessarily imply the existence of high levelgsychiatric misdiagnosis.

B.3: The validity of psychiatric diagnosis

In non-psychiatric medicine, the validity of indivial diagnostic categories has
sometimes been questioned: Gulf War syndfmied chronic fatigue syndrome are
modern examples; the uncovering of a biologicaksalbum or marker (which is

present when the condition is present, absent whembsent and which is indicative

of a biological ‘defect’) is often sufficient togelve such questions. Although some
schools of modern psychiatry are replete with higpsés concerning the biological
underpinnings of various psychiatric conditionsdéte these remain only hypotheses in
that no biological indicator or test has been fowmith is diagnostic of a mental
disorder®® thus problems concerning the validity of psychiatiagnostic categories

cannot be resolved by the methods used to resobleguestions in general medicine.

questioned by the public. The illusion that psytisés are in agreement when making diagnoses
creates the appearance of a united professionakosns. In fact, there is considerable
professional confusion.

8 Raising the possibility that expected prevalemtes governed the choice of diagnostic criteree|

infra]

8 Op. cit.,p 284. [Emphasis in original]. Se#ra for a further discussion of the results.

87 Spitzer & Fleiss (1974), p.341.

8 See Gever, J. (2008). ‘Panel Confirms Gulf Wardsgme Is Real and Causes Are Definable’.

MedPage Todafonline], available:

http://www.medpagetoday.com/PublicHealthPolicy/sityMedicine/11814 [accessed: 20 November

2008].

8 See, for example, First & Zimmerman (2008)pra:
Many biological psychiatrists have argued for aderform of biological reductionism in which it
is assumed that brain abnormalities reflect aggiold processes that are unconnected to the social
environment. However, this assumption is plaialgé, because, as we have also seen, brain
abnormalities alone provide few clues about aegiplo

Also Rego (2007), p.9:
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Determinations as to the validity of diagnosticegairies in general medicine — though
important in determining, for example, rights aseigal compensation and insurance
reimbursement for treatment — pale into insignifim@in comparison with similar
guestions in psychiatry in that a determination ¢hparticular psychiatric diagnostic
category is valid, may be sufficient to ground arcive psychiatric interventiof.
Furthermore it is a consequence of a finding thandividual is ‘mentally ill’ (a
necessary consequence of him being diagnosed agjtsvalid psychiatric illness)
that his responsibility for acts referable to theeiss is diminished if not wholly
removed? for example, the proposal that ‘racism’ be catigaf as a psychiatric
illness in the drafdSM-V? carries the implication that a subject diagnosétl such a

condition, is not fully responsible for his acts.

In the history of psychiatry there are many examplepsychiatric diagnostic categories
that are now regarded as little more than curesitdrapetomania’ (a slave’s

excessive wish for freedorm:fugue’ (an inordinate desire to trav&ipre two such;
these categories could be described as no longerghaalidity in that, their diagnostic
criteria — though perhaps well defined and henpalske of being diagnosed reliably —
are no longer considered to be cap&ué constituting an illness; the remoVabf
homosexuality from the list of psychiatric diagn®{guprg provides a more recent
example.

It is difficult to intuit any underlying principleBom such disparate examples and,

viewed in the abstract, the concept of psychialiagnostic validity is considered to be

| do many second and third opinions and am shobketie way the biomedical model has
hijacked clinical thinking. The mountains of bigloal data about psychiatric illness may help
treat such problems — they have in fact done spianlery limited ways so far — but they
certainly do not explain much of what is happertmgomeone apart from saying it is biological.
% Thus, prior to the vote of the APAUprg on 14" December 1974, homosexuality was a valid
diagnostic category and thus an individual homoaksgubject was deemed ‘mentally ill' — and thus
susceptible to involuntary psychiatric treatmerweton the day after the vote that same indiviaves
not mentally ill despite his mental condition beunmgchanged. Such an instant ‘cure’ by fiat appears
have little to do with science or the scientificthm. [Se€lime(1974)].
1 Seeinfra.
92 See, for example, Bell (2005) aimdra.
% See, for example, Szasz (1971).
% See, for example, Hacking (1999)
% This implicitly raises the question of the ‘ownteigs of the concept ‘mental illnesse. who has the
right to define a particular set of criteria as stitating a ‘mental illness’. [Seafra]
% The resolution passed in 1973 by the American Ifagric Association was quite huanced:
... by itself, homosexuality does not meet the datéor being a psychiatric disorder. We will no
longer insist on a label of sickness for individuaho insist that they are well and demonstrate no
generalized impairment in social effectiveness.
See Grimes, W. (2011). ‘Alfred Freedman, a Leadd?sychiatry, Dies at 94The New York Time&0
April.
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a topic fraught with difficulty’” However an insight into the problem — sufficienit &
discussion of psychiatric misdiagnosis — is proglidg a brief discussion of some
examples concerning the inclusion of particulagda@stic categories in tie2SM-111-R
(1987) B.3.1 and inDSM-V[draft] (2010¥2[B.3.2.

Some general comments are includeB.i®.3

B.3.1: Assessment of proposals for inclusion inDisM-111-R

Karen Ritchie describes a meeting between someirﬁe‘rhpsychiatrist%9 and a sub-
committee of the APAconcerning some proposed diagnostic categories.

The committee began its deliberation in the presefithe women psychiatrists and
Ritchie (1989) provides eloquent testimony to thecpsses sometimes involved in the
conferring, or withholding, of psychiatric diagniastalidity:

The feminists were appalled that ... criteria, anginewhole diagnoses, were
created or dispensed within a session that invadveahall group seated around a
computer terminal. ... One of the invited particigargports thatEach shouted
out ideas for criteria coming from their own exm@ece ... If the behavior was
observable in patients, then a nosology categonjccbe created. However,
“one criterion was dropped because a workgroup memiped up with ‘l do that
sometimes."*%

The diagnostic categories under review wepeemenstrual syndromfPMS];

‘paraphilic rapism and ‘masochistic personality disorder

Premenstrual syndrome

The discussion centred on the meaning of ‘disedsead been suggested that because
40-60% of women experienced PMS it was ‘normal’ badce not a disease; ‘tooth
decay’ — being a disease suffered by, possiblyntherity of individuals — was offered
as a counterexample to this line of reasoning.

It was also argued that if PMS was to be categd@sea disorder, then:.” [it] would

only perpetuate stereotypes about the emotiongliiiity of womeri.*** and that
furthermore: *.. [it] might be more appropriately a gynecologichsorder than a

psychiatric one, given the presumed hormonal catfe.

" Kendell & Jablensky (2003), p.5Hbwever, the meaning of validity in the contextiafjnosis has
never been adequately clarifiéd.

See also, Robins & Barrett (1989).

%8 TheDSM-Vis due to be released in 2013.

% The proposals were controversial in that they ipbssffended against feminist sensibilities.
10005p. cit.,p.698. [References omitted].

101 Ritchie (1989), p.695.

192 bid.
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In the event, PMS was renamddté luteal phase disord&t”® and included in an

appendix amongst disorders needing further study.

Paraphilic rapism

It was noted that to categorise compulsive ragistsaving a mental disorder:

.. would allow a rapist to plead insanity and thgrakioid a prison term. The
committee found this argument persuasive enougdtthibaliagnostic category
was dropped***

Masochistic personality disorder
As reported by Ritchie (1989):

One of the feminists reported that the committderetl a compromise -f‘we
backed off on masochism, they would create a sadisiorder to cover wife
beaters. ... The offer of adding a new diagnosis of sadislisorder, apparently
created on the spot, only reinforced the opiniat thagnoses were being made
without adequate scientific backifng.

B.3.2: The drafbSM-V

Not only have some of the diagnostic categoriepgsed for inclusion in thBSM-V

come under sustained criticism but so has the ialiforocess itself. The list of
proposed diagnoses is extensive and controversibingludesinter alia: ‘compulsive
shopping ‘ apathy; ‘ post-traumatic embitterment disorderhypersexuality ‘ racism’,
‘binge eating ‘ psychosis risk syndrométemper dysfunctional disorder with
dysphoria; ‘ chronic complaint disordér* gambling disorder'®®

The critics of the drafbSM-Vare notable not only for the vehemence of thetroisim
but for their eminence, the most renowned beingeRaBpitzet”” and Allen Francé®®
who in a joint letter to the APA, stated:

The suggested subthreshold and premorbid diagnosasuld add tens of
millions of newly diagnosed "patients" — the maipof whom would likely be
false positives subjected to the needless sidetsféend expense of treatment. .
in its effort to increase diagnostic sensitivityhas been insensitive to the great

193 bid., p.699.
194 1bid., p.696.
195 0Op. cit.,p.698.
198 A possible explanation of the apparent readinégsyrhiatrists to create new diagnostic categpries
lies in the fact that a psychiatrist will not béméursed for the treatment of a patient in the absef a
diagnosis made in accordance with the DSM: seeXample, Caplan & Cosgrove (2004):
In addition to growing in size, this manual hasdie increasingly influential, due to the fact that
third-party reimbursement now usually requires fiatents receive a DSM diagnosis. (p.xxi)
A list of all such diagnoses with their appropriddifing codes’ is provided ilDSM-IV (2000),Appendix
F.
107 Spitzer was an editor of both tBSM-1Il andDSM-1V.
1% Frances was the chair of t&SM-IV Task Force.
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risks of false positives, of medicalizing normaliand of trivializing the whole
concept of psychiatric diagnosi¥.

They also noted that the APA might well be accusfed... a conflict of interest in
fashioning DSM-V to create new patients for psyiiss and new customers for the
pharmaceutical companiésThe APA responded in kint’

Frances & Spitzer (2009) also criticised thigitl fortress mentalityadopted by the
APA which resulted in aclosed and secretive DSM-V procgdSwhich ensured that
the deliberations leading to the proposal of neagaostic categories were concealed.
Another eminent critic Edward Shortéf,who is also critical of the state of modern
psychiatry, argues that even a cursory readingeDEM-V.

... is to see the discipline's floundering writ largesychiatry seems to have lost
its way in a forest of poorly verified diagnosesl ameffectual medications.
Patients who seek psychiatric help today for maedrders stand a good chance
of being diagnosed with a disease that doesn't axistreated with a medication
little more effective than a placebt.

Frances (2010) is equally scathing:

DSM5 would create tens of millions of newly misitiéad false positive
“patients,” thus greatly exacerbating the probleassed already by an overly
inclusive DSM4. There would be massive overtreatrmeth medications that
are unnecessary, expensive, and often quite harB8M5 appears to be
promoting what we have most feared — the inclusfomany normal variants
under the rubric of mental illness, with the residit the core concept of "mental
disorder" is greatly underminéd’

Of the proposed diagnosepsychosis risk syndromahd‘hypersexual disorderhave

been elicited particularly strong criticism:

199 Frances & Spitzer (2009).
110 Frances (2009a):
| had intended not to reply to the silly suggestiaade by the APA leadership that | wrote my
critique of the DSM-V process out of financial nvatiions:
Both Dr. Frances and Dr. Spitzer have more thareespnal “pride of authorship” interest
in preserving the DSM-IV and its related case bao#l study products. Both continue to
receive royalties on DSM-1V associated products.
Y pid.
112 Edward Shorter is Professor of the History of Méw and Psychiatry in the Faculty of Medicine of
the University of Toronto.
13 Shorter, E. (2010). ‘Why Psychiatry Needs Therapiie Wall Street Journal7 February. [online],
available:
http://online.wsj.com/article/SB100014240527487@BM®B1575083700227601116.html?mod=WSJ_lates
theadlines#printMode [accessed: 24 March 2010].
4 0Op. cit.
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Psychosis risk syndrome

Spitzer, in criticising this diagnosis, state@hére will be adolescents who are a little

odd and have funny ideas, and this will label tienpre-psychotic,..";**° a criticism

which has been echoed by Michael Firét:

| completely understand the idea of trying to cagomething early, but there’s a
huge potential that many unusual, semi-deviangtiwe kids could fall under this
umbrella and carry this label for the rest of thigies !’

Frances (2010) has been equally trenchant:

The Psychosis Risk Syndrome is certainly the mastisome of all the
suggestions made for DSM5. The false positive wateld be alarming — 70% to
75% in the most careful studies and likely to becmhbigher once the diagnosis is
official, in general use, and becomes a targetlifog companies. Hundreds of
thousands of teenagers and young adults ... wougivethe unnecessary
prescription of atypical antipsychotic drugé.

Hypersexual disordét®

In the present context, the proposed disorder padicularly interest in that it
highlights three issues, which have been adveaeatlier, and which are of more
general importanc®’

- the relationship between (statistical) normalcy #néss;

- the ‘ownership’ of the concept of mental iliness;

- the use of ‘illness’ as a mechanism for the evasimesponsibility.
The first two are exhibited in the following sceipar

What will be more common in my experience is ones@e is saying,You're a
sex addict,and the other person is sayingpu’'re undersexedThere’s a power
struggle going on in the relationship and it’s lggptayed out in the marital bed.
Who has the right to determine which one of thepaithological?*

The evasion of personal responsibility is exemgudifby the adulterer who on discovery,

claims to be suffering from sexual addicti3f.

115 Stein, R. (2010). ‘Revision to the bible of psyathy, DSM, could introduce new mental disorders.’
The Washington PastO February.
1 Michael First is Professor of Psychiatry at Colimbniversity and was an editor of tB&SM-IV.
E; Carey, B. (2010). ‘Revising Book on Disorderstué Mind.' The New York Time40 February.

Op. cit.
119 The first two editions of the DSM listedymphomania{and its male versiorsatyriasis) though
according to Dr. Kleinplatz (of the Faculty of Meitie at the University of Ottawa) both were removed
from theDSM-III because éfter the sexual revolution, too much sex was ngéo seen as pathological.
[online], available: http://m.theglobeandmail.cafeffamily-and-relationships/too-much-sex-doctors-
want-to-make-the-diagnosis-official/article1473478Ervice=mobile&page=0#article [accessed: 24
March 2010].
120 These issues will be discussed in B.3n%4).
121 Kleinplatz 6upra.
122 bid.
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B.3.3: Some general comments on validity

Three issues will be discussed: the ‘ownershighefconcept of mental iliness
[B.3.3.1; the links between (statistical) normalcy and deéinition of mental iliness
[B.3.3.3 and between validity and misdiagnogs3.3.3.

B.3.3.1: The validator of the concept ‘mental i#g&?®

At first glance the answer to questiéiiho has the right to specify that a condition
satisfying a particular set of criteria, is a ‘meahillness? would appear to be obvious:
‘psychiatrists’ much as the questioWho has the right to specify the criteria that
define whether a particular astronomical objectaifplanet™? elicits the answer:
‘astronomers’but such an answer would be an oversimplificati®he psychiatric
profession clearly has the right to specify théecia for the use of terms which lie
solely within its own professional comp&$sut it has not the right to attempt a
redefinition of words which already have an essitd@d meaning in common
parlancé?® and whose ascription or attempted redefinition imaye serious
consequences outside the narrow field of profeasiosychiatry . Thus, taking as
example the Juklerad ca¥8 psychiatry certainly has the right to define thieecia for
paranoia querulan$gut it does not necessarily have the right to @iotparanoia
querulansto be a ‘mental illnes¥’ because such a declaration can have profound
repercussions within the wider society both astmluntary detention and treatm&t
and the removal of responsibility for one’s actions

If the point being argued appears to be undulyemtitus?® then the examples (in US
psychiatry) of ‘homosexuality’ and (in Soviet psijathy), of ‘sluggish schizophreni&®

123 5ee Foucault (20043§pra: “What is it to be mad? Who decides? ... In the ndméat?”

124) e.terms of art'.

125 5ee Austin’s (1962) admonitiosu(pra).

126 Appendix G.

127 See Hoggett (1990%(pra), who cites as the only authoritative statemernglish law on the

meaning of ‘mental illness’:
... the words are ordinary words of the English laaggr They have no particular medical
significance ... [they] should be construed in the/Weat ordinary sensible people would construe
them.

128 g,ch as occurred in the Juklergd case.

129 A possible analogy might be drawn with the terars ‘and ‘artist’: Is it only academic artists aad

critics, that can decree whether a particular voanstitutes art? See, for example, Clouston (2009)
Does breaking a window count as art? Yes, murmired0 or so artniks who recently crowded
into a former Edinburgh ambulance garage to vidilraof sculptor Kevin Harman doing just
that. No, insisted Kate Gray, director of the Catie Gallery in Cockburn Street, whose window
it was. The courts are on Gray's side. Yesterdayridn, a prize-winning graduate of Edinburgh
College of Art, was fined £200 for breaching thageon 23 November, when he smashed a metal
scaffolding pole through one of the gallery's wiwdo

Clouston, E. (2009). 'Glass act: student finedsfoashing gallery window and calling it afittie

Guardian.18 December.

130 geeinfra.



should be borne in mind; in both cases it was thegp of an informed public opinion
that, in the face of resistance from the psychigtrofessiort>! reasserted its

dominance.

Thus the conclusion can be drawn that assessmiethis walidity of a particular
psychiatric diagnostic category — in that they seeely entail ascriptions of mental
illness?to those satisfying the diagnostic criteria —roesolely the prerogative of the
psychiatric profession but also require at leastt#itit acquiescence of informed public
opinion. In short, though psychiatrists are thenmad custodians of the concept of
psychiatric validity, this is by way of an implidelegation from the wider publté®

This conclusion implies that a strong consensusfofmed public opinion is of itself
sufficient to undermine the validity of a particufgssychiatric diagnostic category
irrespective of the opinion of professional psyttyia In particular, to adjudge that, for
example, Juklerad was the subject of a psychiatistliiagnosis, it is not necessary to
find some psychiatric consensus, nor some legagoeént; the court of an informed

public opinion is, of itself, sufficierit*

B.3.3.2: (Statistical) normalcy and mental illness
The problems that arise when ‘illness’ and ‘norrgasre regarded as complementary
concepts and ‘normalcy’ is interpreted in term&stdtistical normalcy’ have been
alluded to earliet?® a similar problematic analysis is in play whenvatence rates of
competing diagnostic criteria are canvassed itdfigals’ to ensure that:

- adiagnosis of psychiatric illness does not incladeinduly large segment of the

population*

- the diagnostic criteria are sufficiently precisenasto result in an ‘unacceptable

level of false positives. [Seafra]

131 The initial reports of Soviet psychiatric abuserevmet with ‘hear-complacenéeby the World
Psychiatric Association and it was only by virtdeonsiderable external political pressure that the
association investigated such practices. [BlochefidRtway (1984), p.44.]

The international psychiatric community had notydméen reluctant to criticize their Soviet colleagu

but, prior to being pressured to change their viead been openly admiring of the practice of psatrii

in the USSR, Lebensohn (1968) for example, haddtdl he experienced members of this important
mission have carefully scrutinised many facetsoeied psychiatry and have emerged with a remarkably
favorable estimate of its effectivenéss.

132 Comparative linguistic and philosophical studiébsath lay and psychiatric usage of the term ‘menta
illness’ would be of interest; see Nordt (2006sfdissed in Chapter 7] in this regard.

133 The danger of a too ready bending to the publitshibuld also be borne in mind. Maden (2007), in
his discussion of psychiatric assessments of dangaess, provides a cautionary example against a
professional overwillingness to yield to politigakssure. [Se@fra and Appendix F]

134 The verdict of public opinion appears to be thaderad was indeed subjected to a wrongful diagnosi
of mental illness. [See Appendix G.]

135 See Chapter 3.

136 5ee, for example, Frances (2010).
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In relation to the first point: the use of prevalemates as determinanbf the validity

of a proposed ‘psychiatric illne$d’ appear to be an instance of the ‘tail wagging the
dog’, whose only justification could lie in @npriori adoption of a principle to the

effect that mental illness reecessarilya minority phenomenon; the existence of such a
principle has been gently mocked in the observati@me in four' is the pi of the

therapeutic society>®

B.3.3.3: Validity and misdiagnosis

Some commentators maintain that Bf@M-1V diagnostic categories though, of some
use, have little validity in that they do neotéave nature at the jointsKkendell and
Jablensky (2003), for example, state:

Despite historical and recent assumptions to tiérary, there is little evidence
that most currently recognized mental disorderseaparated by natural
boundaries. Researchers are increasingly assuhahgariation in symptoms is
continuous and are therefore questioning the glaficontemporary
classificationg?

Other critics are more extreme in that they mamthat the DSM project itself is
deeply flawed: an editorial in themerican Journal of Psychiatrfor example, states:

The DSM diagnosis has almost become a thing iif #s@ certainty of "concrete”
dimensions. ... the main goal of clinical practice has even assumed the aura of
allowing psychiatry to keep pace with the rest efdicine as a "technological
triumph" but our current diagnostic process and &gy also be ruining the
essence of psychiatry.

... [it] gives the image of precision and exactnesstact, many have come to
believe that we are dealing with clear and disadéterders rather than arbitrary
symptom clusters. All of this apparent precisioerooks the fact that as yet, we
have no identified etiological agents for psychéatlisorders. ... We are not
looking at or studying the patient's phenomenolagymore but are looking for
the symptoms needed to make the diagriésis.

Yet other critics argue that the root of the proidethat beset psychiatry lies in its futile
attempts to mimic the scientific methods and exaa# which are characteristic of
general medicine; a strategy which ensureéldss of the persona™* from

psychiatric discourse. Analyses such as Flana2@®i/), suggest that the very act of

forcing the richness of human experience into categ amenable to a diagnostic

137 See Ritchie (198%upraand the objection that since PMT was sufferecheyrajority of women it

could not be a ‘mental illness’.

See also Frances (2010):
Minor Neurocognitive Disorder is defined by nonsfiesymptoms of reduced cognitive
performance that are very common ... but getting animgful reference point is impossible in
most instances and the threshold has been satltméa whopping 13.5% of the population.

138 Fitzpatrick (2003).

13%0p. cit.,p 4.

10 Tycker (1998).

141 Wiggins & Schwartz (1999).
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taxonomy such as envisaged by the DSM, causeankion so gross as to invalidate
any structure built upon such a taxonomy. Flang8807) concludes with a plea that
the issue of validity be urgently addressed; indbedask force charged with
undertaking the preliminary research for b®M-Vcalled for validity to be the focus of
the revision proces§?

Such authoritative calls from within the psychiaprofession provide eloquent
testimony to the seriousness of the problems that | theDSM-1V concerning
psychiatric diagnostic validity. Furthermore, teglier discussioi® on the drafDSM-

V shows that not only have any hopes that it magiveshe problem of psychiatric

validity been dashed, but the problem appearsve bhaen exacerbated.

Diagnostic categories which lack validity necedgamtail the occurrence of
psychiatric misdiagnosis; moreover a misdiagnosanaespecially serious kifitf in
that not only is a subject assigned to an invalkdaostic category but he may well be

erroneously labelled as ‘mentally ill".

The theoretical occurrence of misdiagnosis unden sis the drafdSM-Vis not
restricted to diagnostic categories which lackdigfibut is structurally intrinsic to the
DSM process under the guise of ‘false positivd®; term ‘false positive’ — and the
term ‘overdiagnosis*® — being nothing other than euphemisms for ‘psytclia
misdiagnosis**

Frances (2009b) adverted to the use of field tt@mldetermine rates of ‘false positives’
and he was highly critical of the use of such srialthe absence of unambiguous,
precisely drawn, diagnostic critefi¥. In relation to theSM-IV —which he implied

used considerably greater rigour in its specifaabf diagnostic criteria than tESM-

142 Thornton (2007a), p.12:
... whilst great advances were maddi8M IIl andlV in increasing the reliability of psychiatric
diagnosis, this may have been at a cost of itslitali Thus the task force carrying preliminary
research for the next revisiorDSM V- have called for validity to be placed at thetceiof the
revision process.

143B.3.2 6upra).

144 See Section drffra).

145 5ee, for example, Zimmerman (2008) who a$lssbipolar disorder overdiagnosed?”

146 The euphemistic nature of the terminology is rigaaparent if one considers other procedures which

may also result in deprivation of liberty:g.a wrongful conviction termed an ‘overconviction’.

47 See Frances (2010):
It will likely be argued by the DSM5 leadership tham unduly and prematurely alarmist, ... and
that any problematic suggestions will eventuallynmeded out in the field trials. This is putting
the cart i(e. field testing) before the horseg having usable criteria sets to test) and continoes
miss the point that DSM5 has been and remainsriausetrouble. ...
Field trials are arduous and expensive and maksesamly for testing the precise wording of
criteria sets that have a real chance of makiimgatthe manual — not for the many poorly written
and far out suggestions that have just been posted.
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V [draft] — he suggested that thénical ‘false positive rate’ occurring in diagnoses was
in excess of that found in field te¥fand that consequentfy theclinical ‘false

positive rate’ o DSM-Vif the draft is adopted could be extremely high.

Frances (2010) attempted to answer why the risikuoh misdiagnosis attracts such
little attention:

How can such smart and scrupulous people make sy baal suggestions? It
has been my consistent experience ... that each Gialp always has a strong
(and seemingly irresistible) bias for expandinglibendaries of the disorders in
its section. This expectable Work Group diagndstipgerialism must always be
recognized and resisted. Experts understandadbe@ high value on reducing
false negatives for their favorite disorders ... Unfoately, Work Group
members usually have a correspondingly huge bifiod -s missing the fact that
every effort to reduce the rate of false negatimest inevitably raise the rate of
false positives (often dramatically and with dicmsequences).

The acknowledgement of acceptable levels of ‘falsstives’ or ‘overdiagnosis’ in
DSM field trials in addition to the recognition thithese levels are likely to be exceeded
in clinical practice, implies a formal acceptan¢¢he occurrence of not inconsequential

levels of psychiatric misdiagnosis.

B.4: Psychiatry as science

Michel Foucault is scathing in his critique of pBiatry’s claim to being a science

152 «

calling it laughablé>! “Ubu—esque**?“grotesque™® and compares the psychiatrist

giving evidence in a criminal trial, to a buffoon:

He can exercise the terrible power he is askedki® on — which in the end is to
determine, or to play a large part in determinangjndividual's punishment —
only through a childish discourse that disqualifiés as scientist at the very
moment he is appealed to as a scientist, ... Thatstiewho is sheltered,
protected, and even regarded as sacred by the amtitution and sword of
justice, speaks the language of children and thgulage of fear ... Buffoonery
and the function of expert are one and the sanreag a functionary that the
expert is really a clowr?

148 Frances (2009b):A lesson from DSM-IV is that field testing canrietays predict the rates of mental
disorders once a diagnostic system enters genael (p.1322).

149 Frances (2010)s0pra: “ ... DSM5 would create tens of millions of newly mistifiend false positive
“patients,” thus greatly exacerbating the problec®mused already by an overly inclusive DSM4.

150 Frances (2010)s(pra: “... alarming - 70% to 75%.”

151 Foucault (2003), p.68:And discourses of truth that provoke laughter drae the institutional power
to kill.”

152 1bid., p.14:“... justice has installed a discourse that is Ubdiscourse; it gives voice to Ubu science
...The theory, therefore, of the psychiatric-penallJb
153 bid., p.11:

However, these statements [GR: psychiatric expert evidence] also have the curfreperty of
being foreign to all, even the most elementaryesubr the formation of scientific discourse, as
well as being foreign to the rules of law and ahbegin the strict sense, grotesque.

154 1bid., p.36.
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Using more temperate language, Drury (1996) (alpayast who had been a pupil of
Wittgenstein) also scorned psychiatry’s pretentimnscientific status:

... we must admit that the vocabulary of psychiabgay is only too comparable
with what Lavoisier has to say about the nomenodatd chemistry in its
childhood. We have indeechamenclaturebut we have neystem of naming..
Let us beware lest from this unsystematic nomeaatuppositions are drawn,
Whichlgrgen become presumptions and only too epsibg over into established
truths.

Hence it is something of a surprise to find Jenrtifansen, a member of the Executive
Council of theAssociation for the Advancement of Philosophy asytRiatry(and a
professor of philosophy), arguing that the achiemetof a detailed and comprehensive
diagnostic compendium such as ®Mwas definitive proof of psychiatry’s place in
“normal science

The DSM-III was the rebirth of psychiatry in thebiedical paradigm; it gave
psychiatry street cred with other medical specialties and it initiatexhl research
agendas>®

Writing in reply G. Scott WatermaH takes a more jaundiced vVi&®— a perspective
endorsed by others within academic psychiatry:

... itis time for the arbitrary, legalistic symptarhecklists of th&SMto go ...
[it] is a laughingstock for the other medical spét@es; ... is so intellectually
incoherent as to raise eyebrows among the wella&ddgccritical thinkers in our
own psychotherapy clientele;*>?

A more recent contributor to the debate soughtvoke a definition of science
proffered by the British Science Council in suppuirthe contention that psychiatry is a
sciencet®® though a riposte by McLaren (2011) is scornfulhaf suggested definition:
“Pyramidology follows ‘a systematic methodology ldase evidence’ but it is not

thereby scientific."and suggests that psychiatry is mere ‘scienti$m’.

155 Drury (1996), p.1-3. [Emphasis in original]

Towards the end d?hilosophical InvestigationdVittgenstein remarks:
The confusion and barrenness of psychology ismbetexplained by calling it a young science;
its state is not comparable with that of physios,fistance, in its beginning. ... For in psychology
there are experimental methods and conceptual smmfu... The existence of experimental
methods makes us think we have means of solvingigmres which trouble us; though problems
and methods pass one another by. (p.30)

156 Hansen (2007), p.2.; see the Introduction for aentomplete quotation.

157G, Scott Waterman is Professor of Psychiatry et thiversity of Vermont.

138 \Waterman (2007), p.13She ... asserts that our byzantine compendium ohdi&s has earned us

the respect of other medical specialties, whichld/e undeserved if it were trie

%9 Genova (2003).

160 pjes (2010):
Recently, the British Science Council spent ayakr developing a definition of “science.” Their
work-product is succinct and yet radically insigihtf'Science is the pursuit of knowledge and
understanding of the natural and social world fallag a systematic methodology based on
evidence’

161 McLaren (2011); he continues:



Hansen’s argument rested on the fact that witlathvent of thedSM-IV, psychiatry

had developed a comprehensive taxonomy, or nosptdgliagnostic categories each
with an explicit ‘check-list’ of criteria for itsstription. However the development of
such a taxonomy in a particular discipline, whitishight conceivably, be a necessary
condition for the discipline being regarded asiarste, is assuredly not a sufficient
condition’®?

A taxonomy is only a prelude to scientific endeaydfuthe system of classification
chosen is apposite then it can facilitate, or esigygest, pathways to be explored. This
task of exploration is the beginning of the scignproject. When it is well underway,
testable hypotheses can be generated and froneffocts a scientific theory may
develop. But to begin this process, the choicaxdnomy must be fortuitous: it must —
as the Periodic Table was to Chemistry — ‘cleavaneaat its joints’. Psychiatry is only
at the beginning stage of choosing a taxonomy tisdoly no means clear that in the
DSM, it has made an apposite choice. Indeed tagpdrson of th®SM-IVtask

force'® has stated that:
... We are at the epicyc#age of psychiatry where astronomy was before
Copernicus anbiology before Darwin. Our inelegant and complaxrrent

descriptivesystem will undoubtedly be replaced by ... simpleoyenelegant
modelst®*

The absence of any biological test or marker dateative of the presence of any
mental illness has been adverted to earlier andldhim conjunction with the extremely
informal procedures adopted by th&M-11l andDSM-Vin relation to the creation of
diagnostic categorie§® be sufficient to dispel any suggestion that ps3trticould lay

claim to being a scienc&® But perhaps the most telling criticism of thelargnt that

In the absence of a formal model of mental disqragychiatry's obsessive preoccupation with
brain enzymes, statistics and genes is mere ssientine inappropriate application of scientific
methods and principles to questions with no emglicontent.
162E g.the Stanley Gibbons Stamp Catalogeen excellent taxonomical system but it hasingtho do
with scientific endeavour.
Hansen appears to be one of those philosophersliddy Papineau (20063yprg who see the role of
philosophy as being that of buttressing the stqtuswhether this is manifested in ‘common sensén or
professional consensus.
183 Allen Francegsupra).
164 Quoted in Kendell & Jablensky (2003).
See also Drury (1996%(pra);and also Tucker (19983%pra} “In psychiatry, no matter how
scientifically and rigidly we use scales to estientlite patient’s pathological symptoms, we are dtlhg
pattern recognitior.
% supra
1% This is not to deny that psychiatry — like othisciplines such as archaeology or history — winitsta
science may rely on technologies which are theresedeientific. An example of the confusion of thes
two issues is to be found in a letterTioe Irish Time$16 November 2006] from the six eminent
academic psychiatrists:
In implying that mental illness cannot be the sab@ scientific methodology, he disparages the
output of thousands of researchers working in psyib epidemiology, psychobiology, genetics,
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psychiatry is a science is due to Fulford. Resip(g had argued that the abuses that
had occurred in Soviet psychiatry were occasioneitisdack of scientific rigor.
Fulford’s riposte is one that goes to the heathefphilosophy of psychiatry and is to
the effect that any project such as envisaged lighR4.e. to establish a rigorous
scientific base for psychiatry of a richness sidfit to generate the psychiatric
diagnostic categories — is doomed to failure; thdfd, the language of psychiatry —
and, in particular, psychiatric diagnostic practiceannot be expressed by exclusively
factual propositions but is irredeemably dependentalue judgements many of which
are contentious.

The danger of abuse occurs when psychiatry segisrt@y itself as a purely scientific
endeavour because this permits the values inher@stchiatric diagnostic procedures
not only to lie hidden and unexamined, but to beiet

A re-examination of the Rosenhan experiment andukérad and Blehein cases, will
show how distant the practice of psychiatry is fribim practice of a scientific
discipline: how can the statement that Rosenharbkad mentally ill but his illness
was now in remission, be falsified? How can tlaeshent that Juklerad hadranoia
guerulansor that he suffered from a ‘symptom-free mentaks’ be challenged? If
inability to justify a deeply held belief is takas characteristic of a delusion, then how
can Blehein’s inability to justify his belief as lhis wife’s infidelity be a delusion whilst
a psychiatrist who is unable to justify a belieftba efficacy of a particular
treatment,’” not be delusional?

The argument that psychiatry is a science candged on one level as a claim to
privilege: that being a science it is an esoteiscigline intelligible only to the initiated
and hence only such initiates are in a positioadequately formulate a criticism of
psychiatry. It was by asserting such a claim tergdic status, that psychiatry achieved

market dominance over psychotherafy.

neuro-imaging, pharmacologfc. whose results are accepted by the wider sciemtifimmunity
and published in the most prestigious peer-reviejechals.

67 See Chapter 5.

168 See, for example, the comments of the historigsgthiatry, Andrew Scull:
More swiftly and silently than the Cheshire caygiwanalytic hegemony vanished, leaving
behind not a smile, ...
The US National Institute of Mental Health proclaiinthe 1990s “the decade of the brain”.
simplistic biological reductionism increasingly edlthe psychiatric roost. Patients and their
families learned to attribute mental iliness toliabrain biochemistry, defects of dopamine, or a
shortage of seratonin. It was biobabble as dempieading and unscientific as the psychobabble
it replaced, but as marketing copy it was priceldSsull (2010), p.1246-7]

See also Rissmiller & Rissmiller (2006).
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But the belief that psychiatry is a science can hive ethical consequences. Whilst it
is not a necessary consequence of perceiving yglas a purely scientific discipline,
a psychiatrist faced with what he perceives to beeatally ill patient is tempted —
whether for reasons of psychiatric hubris or arritinal altruism — to ‘solve’ the
problem that he perceives. He believes that, demhe acts in the ‘best interests’ of
his patient then there is no room for any criticishmis interventions®

An anthropologist, Tanya Luhrmalfi who spent a number of years observing
psychiatrists in their clinical practi¢ét is strongly critical — on ethical grounds — of
such views. She sees the choice between two comgprbdels of illness and
treatment in psychiatry (the biomedical and thechsgynamic) as a choice between
understanding patient®fily as the detritus of a broken bréior as ‘engaged in the
struggle to be decent, responsible pedplé. The Manweiler casé&® — especially in
relation to his psychiatrist's unwillingness to agg in meaningful dialogue with
Manweiler — exemplifies the former. It will be areg in Chapter 7 that the adoption of
such a stance by a psychiatrist necessarily resultee diminution, if not the

destruction, of a subject’s personhood.

Section C: ‘Misdiagnosis’: ambiguities and sources

The ambiguities surrounding the term ‘psychiatrisaragnosis’ are discussed in
Subsection C.1Some of the roots of psychiatric misdiagnosesadso to be found in
general medicine e.g.diagnostic overconfident® — others are particular to

psychiatry and these will be discusse&ubsection C.2

C.1: Disambiguation of the term ‘misdiagnosis’ Imetcontext of
psychiatric practice

C.1.1: Technical misdiagnosis

In general medicine, the meaning of the term ‘naigdpsis’ is unambiguous: it refers to

the assigning of a subject’s illness to an incdrdemgnostic category; a similar usage

159 Hansen (2007)s(prd: “... psychiatrists now believe that what they dodeéd above reproach.
That is what it means to have become a “normalrege ..”.

10 Tanya Luhrmann is Professor of Anthropology an&ied University.

1 Luhrmann (2000).

172 Rieder (2001), p.985.

13 See Appendix H.

174 see, for example, Friedman (2005) which examihedatignment between physicians' confidence in
their diagnoses and its correctness; of subjectswdre faculty members, 32% exhibited high
confidence in a diagnosis which was, in fact, ezors.

The scale of the problem can be appreciated ifconérasts ‘high confidence’ as a predictor of aateir
diagnoses (2 in 6 cases incorrect; 4 in 6 casesapmwith the toss of a coin (3 in 6 cases inazifré in 6
cases correct). See also Appendix F.
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could be applied in psychiatry when a subjectigetis is classified as depression, for
example, rather than as bipolar disorder. | usdehm technical misdiagnosiso refer
to such cases provided that the validity of thech&tric diagnostic category is

uncontentious; where validity is in question thie@ &ssessment that the subject was

‘mentally ill' [the ‘pre-diagnosis’] may itself berroneous.

C.1.2: Erroneous psychiatric ‘pre-diagno¥rs’

The issue as to whether someone is suffering fromireess doesn’t normally arise in
general medicine; in psychiatry, however, the deteation that a subject is ‘mentally

il may, in itself, be in contention. Indeed thery fact of a subject disputing his
‘illness’ may become evidence of his being mentéllyFor example, a medical
diagnostician who can find no evidence of illngsa isubject who has complained of a
(non-psychiatric) illness, may consider the ‘illee® be psychosomatic and thus
psychiatric in nature; conversely, a subject whspdies a psychiatric diagnosis, may be
considered to ‘lack insight’ into his condition atinds, in itself’s, may become further
evidence of the presence of psychiatric illness.

An erroneous pre-diagnosis may have more seriousegmiences for a subject than a

technical misdiagnosis in that it may, of itselfegipitate a coercive intervention.

The situation of a subject with a psychiatric piagdosis is complicated by the fact that
such a determination does not necessarily implytheasubject haany ‘psychiatric
illness’ where that term is understood as enconipg$se diagnostic categories
detailed in diagnostic manuals such asDisM-IV or thelCD-10.

Such a situation is to be distinguished from tHahe subject who has a mental
disorder, but who — because of difficulty in cangyiout a differential diagnosis — has
not yet been diagnosed as suffering frospecificpsychiatric illness; a similar such
situation might occur in a non-psychiatric medmeiting, when a patient is suffering
from a fever but it is not clear yet whether heuffering from a malarial or some other
fever. The situation being discussed here is waesgbject is diagnosed as being

mentally ill but despite exhaustive scrutiny doesfit into any of the psychiatric

175 Smith’s (1978) analysis(prg of a case of psychiatric pre-diagnosis showsithvaas also open to
being interpreted as a case of some flat mategibglbr ‘freezing-out’ one of their number.

178 Schwartz (1998):Poor insight has been reported as a common phenomehich may have both
ontological and prognostic valde

"7 Denial is a symptom of schizophrenzSM-IV-TR(2000), p.304“Evidence suggests that poor
insight is a manifestation of the iliness itselfheer than a coping strategy. It may be comparabléhe
lack of awareness of neurological deficits seestioke, .."

See also Amador (2006) who states tipetdt insight has been found to befmong the 12 ‘most
discriminating’ symptoms for differentiating schibwenia from other mental disordets.

15€



diagnostic categories; such cases were envisagedhlther in the Amy casé® and by
Spitzer & Fleiss (1974Y° This would imply that a distinction must be draletween

‘mental illnessand ‘psychiatric illness*°

C.1.3: Erroneous psychiatric assessment of dangeess

A psychiatrist who assesses a subject as posiagged to others is using his
psychiatric expertise to predict how the subjeidit®ss may make itself manifest with
respect to one particular aspect: its dangerousoessequently, if such an assessment
is erroneous, the assessment could be classedhgsadpsychiatric misdiagnosis’.
Psychiatric assessments of dangerousness ares#idansChapter 6 and in Appendix F
where the conclusion is drawn that because of ijte gossibility that many standard
techniques of risk assessment generate falseyassisuch assessments of

dangerousness are, generally speaking, unreliable.

C.1.4: Non-purposeful misdiagnosis

Reich (1994) distinguishgasychiatricmisdiagnoses resulting from mistakes or
inadequate professional knowledge from, what hader non-purposeful
misdiagnosest®* he believes that such misdiagnosesserve the greatest scrutiny

... because most misdiagnoses belong in this catego[and] involves in the
main, non-medical needs, pressures, and comprothiaeaffect the diagnostic
process but enter the psychiatrists awarenesdyaquartial degree. The fact
that psychiatrists allow themselves, for their asamfort, to ignore this
awareness, or their responsibility to strengtheraises this category of
misdiagnosis to the highest level of ethical conc&t

Some examples of non-purposeful misdiagnosis

Example (i) Oliver (2008) describes the practice of using-parposeful
misdiagnosis in the care of the elderly wherebyin&dliagnostic decisions are
made for reasons other than the interests of thesu

178 See Appendix C.
179 Spitzer & Fleiss (1974), p.346:

... the necessity for an ‘undiagnosed psychiatsorler' category for those patients who do not
meet any of the criteria for the specified diagisosk actual use, this category is applied to B0-3
per cent of newly-admitted in-patients.

180 How do these categories relate? Is one a suboidks other? The psychiatrist Watler [see theyAm

case $uprg] clearly believes that one can be mentally iltheut being psychiatrically ill.

Does the converse hold: can one be psychiatridhigthout being mentally ill? Initially one migh

think not until the very wide scope of the psychdatlisorders becomes appareng.‘Mathematics

Disorder’ DSM-IV-TR(2000), p.53.]

181 Op. cit.,p.194:
[these] result from a process in which a psyclhiatras both adequate information about the
patient and the illness and proper training, bstiés an incorrect diagnosis because of factors
extrinsic to the patient — and does so without peiware, or fully aware, that he or she is doing
Sso.
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Example (ii) Anaf & Halasz (2002) described how the diagno$iaDHD may
be influenced by parental, or teacher, pressuby dinancial considerations.

Example (iii) Rostet al (1994) found that 31% of depressed patients redeiv
alternative codes to facilitate health insurancmbarsement.

Example (iv) Kirk & Kutchins (1992) suggest that the practiseot restricted to
particular diagnostic categorié%g:

One explanation for the apparent indifference tbdeate misdiagnosis is
that both under- and overdiagnosing are justifedither harmless or in the
client’s best interest ... The manifest functiéuederdiagnosis is to protect
clients; with overdiagnosis, the accurate diagnissieplaced by a
deliberately inaccurate one to deceive othergahticular, misdiagnosis is
used so that the therapist’s services will qudbiythird-party
reimbursement®*

C.1.5: Under/Overdiagnosis

The termsunderdiagnosis]i.e. ‘false negativd’'and ‘overdiagnosisii.e. ‘false

positivé] are common in the psychiatric literature andhaltgh they indicate the
occurrence of a psychiatric misdiagnosis, theylese pejorative. Indeed the term
‘overdiagnosisappears at first glance, to agurely technical term of little importance,
however (as mentioned earlier) its true import Inees readily apparent — especially in
the context of a coercive intervention — if one evir similarly describe a wrongful
conviction in a criminal trial, as an ‘overconvimti.

The term ‘underdiagnosis’ is itself ambiguous &@#&e term ‘overdiagnosis’) in that it
may imply either that the clinical psychiatrist haterpreted the diagnostic criteria in

too lax a fashion or that the criteria themselwestao loosely drawf®

C.1.6: Radical misdiagnosis

The term tadical interventionwas used in Chapter 1 to refer to those coercive
psychiatric interventions which resulted in damager diminishment of, the
personhood of the subject; by analogy, | wish ®the termradical misdiagnosisto
refer to a psychiatric misdiagnosis which precipitha radical intervention — the
intervention being such that it would not have oced in the absence of the
misdiagnosis® Not all coercive interventions are radical inemtions and similarly

not all psychiatric misdiagnoses (even if they fpiéate a coercive intervention) are

183 Though they speak ofieliberate misdiagnosis

184 Kirk & Kutchins (1992), pp.238-9.

185 Seeinfra.

186 For example, the misdiagnosis of a subject azephrenic rather than depressive, the diagnosis of
schizophrenia then precipitating a radical inteti@m(which would not have occurred had the correct
diagnosis of depression been made).
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radical misdiagnoses. The Juklergd and Manwedlses provide examples of radical

misdiagnoses.

An estimate of the prevalence of radical misdiags85would be of considerable
assistance to the development of the dissertatgum@ent. Though a direct estimate is
not available, an indirect estimate is possibletam:
(i) The probability that a given psychiatric diagieowhich precipitates a coercive
psychiatric intervention, is a misdiagnosis.
(i) The probability that a given coercive intertiom damages or diminishes
personhoodife. is a radical intervention).
The first of these problems will be discussed latghis chapter; the second will be

discussed in Chapter 7.

C.2: Some sources of misdiagnosis particular tacpsyry

C.2.1: Additional inclusivity of the term ‘diagnasi

As discussed in the previous section, the termdragnosis’ has a wider ambit in
psychiatry than in general medicine, consequeh#yprevalence of psychiatric

misdiagnosis may be expected to be greater thgarieral medicin&®

C.2.2: Absence of definitive tests

In general medicine, although the determinatioh ahdiagnosis was a misdiagnosis
may present considerable difficulties in individaakes, evidence-based mechanisms
exist to establish whether a particular diagnosis arroneous.

In psychiatry, in contrast, there is an absend@abgical, chemical, neurological or

other definitive tests faany psychiatric illnes$®

A further complication arises in relation to a ewiof a psychiatric diagnosis carried
out some time after the original diagnosis, in thatfactual circumstances with which
the psychiatric diagnostician is originally presshtannot be frozen in tiri8 (unlike

those which gave rise to a diagnosis of cancer evhiepsy samples and X-rays may be

1871 e.an estimate of the likelihood that a given radingrvention is grounded in a misdiagnosis.

188 |f the default presumption is made that the liketid of a technical misdiagnosis is the same in
psychiatry as in general medicine.

189 gee, for example, First & Zimmerman (2008)ra).

19% contemporaneous video recording of diagnostiavieers (such as occurs in relation the questioning
of a suspect by the police) would go some way &béng an independent review.
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preserved) and hence — except in the most singfigircumstances — canridtbe

revisited for the purposes of conducting a fulldpdndent review.

The lack of definitive diagnostic tests also insesthe likelihood of a reviewer
deferring to a colleague’s professional opirifér-e.g.the ‘confirmation bias"** and
‘informational cascadé¥™ — especially when it appears possible to avoidréisg that
the original diagnosis was erroneous (and thusagesa colleague’s self-regard) by
concluding that the original diagnosis was cortegtthat the disease is now in
remission. Whereas, when viewed from the perspecti the psychiatric profession,
such a course of action may provide a resoluticmdase of suspected misdiagnosis;
when viewed from the perspective of the misdiagdaasbject it fails utterly as the

Juklergd case amply demonstrates.

The Lourdes Inquir’® provides compelling evidence of the existence aiileure
amongst Irish medical professionals, not only afilimgness to acknowledge medical
malpractice and misdiagnosis, but to actively cahsach errors. In view of the
resistance displayed by the psychiatric profesgdhe introduction into Irish law, of

mechanisms to enable the review of psychiatric cittahtlecisions’ there is scant

191 Except in the most unusual circumstances (as meopi@ the Manweiler case) contemporaneous case

notes suggesting that the original diagnosis wamenpus are unlikely to exist.

192 Reich (1999), p.213:
Perhaps the most remarkable property of diagnasts sometimes the most enraging for the
diagnosed patient, is its capacity for inevitatdi-sonfirmation. That property is used in
everyday life by persons who call others ‘crazy'veeird’: once they do so, everything that the
receivers of such lay diagnoses do can be attdoteand dismissed as a result of, those or
similar psychopatholizing epithets. In fact, evbilyg they do subsequently can become a proof
that the original assessment was correct. Thishea2' quality of the pathological naming
therefore functions with even greater efficiency arevitability within psychiatry itself.

See also Rosenhan (1978)frg.

93 supra

194 The term originated in economics where it was usatescribe how individuals tend to conform to the

judgement of others even when they believe thebe &rroneous; see, for example Bikhchandani (1992)

The Nyberg report [Nyberg (2011)] on the failuretld Irish banking system used the terms

“groupthink and “herdingd' to describe a similar phenomenon:
— A minority of people indicated that contrariamwis were both difficult to maintain during the
long boom and unhealthy to present to boards cersag. A number of people stated that had
they implemented or consistently supported corgrapolicies they may ultimately have lost their
jobs, positions, or reputations. (p.iii)
— The Commission both detected and inferred signadespread herding and groupthink
(including “disaster myopia”) in Irish banks duritige Period. (p.48)

19 Harding-Clarke (2006) and also Appendix |.

19 Mary Raftery, the journalist who was instrumetabringing to light the abuse of children in Irish

Industrial schools, has described the circumstawtish ensured that the 1981 Act (though fully

enacted) never had the force of law because ittad/ai ministerial signature which was never made:
That Act had been voted through in the teeth ofogjifon from psychiatrists, who regarded the
establishment of independent tribunals (with nordiced members) to review their diagnoses and
committal orders as an unwarranted interferendbeir professional expertise.

Raftery continues:
Which brings us neatly to thdental Health Act2001, trumpeted as the solution to all problems
around involuntary committal. But, lo and behaltinost four years later, the critical sections of

16C



reason to believe that the Irish psychiatric preifas would be any more forthcoming
than the obstetricaP’

C.2.3: Lack of judicial supervision

In order to seek redress for harm occasioned Isyehmatric intervention a plaintiff
must, under Irish Law, first seek the leave oftgh Court to institute proceedings
and, if such leave is granted, can only succeedcinil action if the court is satisfied

that “the defendant acted in bad faith or without reasonatales” %

this precludes
action against a psychiatrist who was simply negitgn his diagnosis. No such
limitation exists on a plaintiff in relation to @n-psychiatric medical diagnosis or
intervention.

A glance at any textbook on medical iwill show how the law of negligence has
affected general medical practice. It has, fomgxea, had beneficial consequences in
relation to improving standards of diagnosis, treait and record keeping; the
knowledge that one’s diagnostic decisions may Ilbgestito subsequent scrutiny by a
court of law, exerts a profound discipline. Corsedy, the knowledge that a psychiatric
misdiagnosis is, essentially, exempt from legalitiay or review may be expected to

invite a certain laxity.

Aside from commencing a civil action for damage® who is subjected to a coercive
psychiatric intervention may also institutabeas corpuproceedings. Whilst in rare
instance®” such proceedings may result in the release déubgect from their
confinement, they do not provide a mechanism whetied diagnosis itself may be
challenged. If the mental hospital authoritiegask the subject prior to the hearing,

this will conclude the proceedings; if they seekuttify the detention then the courts

this Act dealing with patient rights and safegudrdse not yet been enacted ... And the reason?
Yes, you guessed it — opposition from the psycitigtrofession. Twenty-five years after they
successfully stymied the 1981 Act, they're at ihiag They are refusing to participate in the three
person tribunal system, designed to review eacbliumiary committal.

Raftery, M. (2005). ‘Psychiatric profession atgaan’. The Irish Times26 May.

1971t should be noted that the Lourdes Inquiry fomodevidence of bad faith on the part of Dr. Neary

and, had the events in question occurred in a jBlyihsetting, the absence ofale fidesvould be a

substantial bar to a patient taking a civil acté@ainst Dr. Neary.

19 Mental Health Ac{2001), S. 73(3).

19 5ee, for example, Grubb (2004).

200 Hpggett (1990) cites authority for the propositthat detention for psychiatric treatment is lawful

provided the documents are properly completed é&weugh (as in the instant case) there might have

been aterrible hinterland which demonstrates that it sliboot have been done{p.255)

In relation to Irish Law, Keys (2002) states:
Yet a total of 111 applications by, or on behalpsjchiatric patients over an 85 year period
hardly suggests an effective and accessible mdamsiew of psychiatric detention. This is
especially so when one considers that this figuas xceeded in a two year period in 1998-1999
by 113 prisoner applications. (p.36)
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will not intervene provided the hospital authostiean show that the formalities of the

law have been complied with.

Under the IrisiMental Health Ac{2001), one who is subjected to a coercive
psychiatric intervention is entitled to have hisneoittal reviewed by a Mental Health
Tribunal within 21 days of his detention; such @e® requires that a consultant
psychiatrist nominated by the tribunal examinedase. In the event that the tribunal is
not satisfied that the subject isuffering from a mental disordgiit shall direct his
releasé® O’Neill (2005) suggests that the extent of timalss involved thay render
the patient’s right to review by the Tribunal ilbry.”*® Furthermore, whereas the
Tribunal has the power to order the release obgestion the grounds that (at the time
of the Tribunal hearing) they are not sufferingiira mental disorder, it does not appear
to have the right to rescind the original diagnotias, the tribunal’s decision to order
the release of a subject is compatible with both:

- the diagnosis which grounded the subject’s origazahmittal was a misdiagnosis,

and
- the original diagnosis was correct but at the tohthe Tribunal hearing the
subject’'s mental iliness is in remission.

The Juklergd case shows the importance of disiguy between these alternatives
and also highlights the necessity of examiningpttieciples that should underlie the
making of default presumptions in situations whéeze is insufficient evidence to
enable the drawing of firm conclusion. if there is some — but not conclusive —
evidence of a psychiatric misdiagnosis, shoulddéasion be to exonerate the subject
from the possibility of stigma or to exonerate sibject’s psychiatrist from the

possibility of blame?

C.2.4: Vagueness of some diagnostic criteria

The vagueness of some diagnostic criteria has hetea in earlier discussion,
especially in relation to the diagnosis of delugiand the distinction between bizarre
and non-bizarre delusions and, in consequenceljaeosis of schizophreni&}®

The existence of such imprecision clearly incredgisegossibility of misdiagnosis
(howsoever defined). Paradoxically however, ibafcreases the possibility that, in

such cases, the original misdiagnosis cannot be&rsho be erroneous.

201 Mental Health Ac(2001), S. 18.
202 'Neill (2005), p.404.
203 Seesupra



C.2.5: Poor reliability of psychiatric diagnoses

As discussed earlier in this chapter, poor diagowestiability necessarily implies the
existence of high levels of psychiatric misdiagsosi
Conflicts of psychiatric evidence in criminal tsgbrovide ample and eloquent
confirmation of poor diagnostic reliability. Foxample, in the Brendan O’Donnell
casé” which was the longest running criminal trial ire thistory of the Irish Stat®,
the court was “..scathing [in its] criticism of psychiatric professials’?°®
In this case there was an irreconcilable confletineen the expert evidence of different
psychiatrists:

(i) Dr. Brian McCaffrey, a consultant psychiatrisgstified that:

Mr. O'Donnell had a very serious disease of thedmaind did what he had
done 'tlirectly as a result of a schizophrenic ilinéss. The witness read the
WHO definitions of schizophrenia and #Sto the court. He said Mr.
O'Donnell met the WHO criteria for schizophreniayeasily. He also
filled the criteria for HS'as clearly as you can get it in anybddyDr.
McCaffrey said it was his view that Mr. O'DonnefichHS since at least
1991. ... He had no doubt about his diagn&¥is.

(i) In contrast Dr. Charles Smith, a psychiateaatl Head of the Central Mental
Hospital, told the court that he believed he hadlness to treat in Mr.
O'Donnell's case and there wasl6t of acting out behavioti®®
The existence of such extreme conflicts in suchldip forum as a High Court trial
raise considerable doubts as to the validity amsistency of psychiatric diagnosis

made in circumstances less open to public scrutiny.

C.2.6: Questionable validity of some psychiatri@ggtiostic cateqgories

As discussed earlier in this chapter, some psyahidiagnostic categories are of
guestionable validity; it is clear that a subjettons diagnosed as having a specific
psychiatric illness (which is subsequently heldbttk validity), has been subjected to a

psychiatric misdiagnosis. Thus the diagnosis lmbmosexual subject as being mentally

204 Brendan O'Donnell was jailed for life in Dublinrfdne murder in 1994, of Imelda Riney, her sonand
priest.

205 The Irish Times (1996) ‘Hospital head found O'Delhmwas "close to psychosis" at 1Fhe Irish
Times March 21.

206 A5 reported in th@ritish Medical Journal[Murdock (1996)].

207 Hebephrenic schizophrenia (HS).

2% The Irish Times (1996). ‘Psychiatrist tells cooftO'Donnell mental disorder in Riney killingrhe

Irish Times,March 14.

209 The Irish Times (1996) ‘Ballinasloe hospital's ttimg of O'Donnell criticised by doctorThe Irish
Times 26 March.
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ill solely by virtue of his homosexuality, can umgtionably'® be described as a
psychiatric ‘misdiagnosis.’

One consequence of this and similar exaniple$ committals based on psychiatric
diagnoses which were subsequently adjudged tovadidneither in the absence of — or,
occasionally, in defiance of — a conseRSusf psychiatric professional opinion, is that
estimates of the extent of psychiatric misdiagnosde from the perspective of
professional psychiatry, will generally underestientne extent of the problem.

The conclusion that estimates, by psychiatristéhefextent of psychiatric
misdiagnosis, should — in the absence of explidgitence to the contrafy’ — be
regarded as underestimates, also receives coniimfabm a consideration of two
possible responses to a subject’s contention ikaidychiatric diagnosis was a

misdiagnosis: namely that he is ‘in denial’ or thet iliness is, presently, ‘in remission’.

C.2.7: ‘Denial’ and ‘remission’ in relation to psvatric misdiagnosis

The terms ‘in denial’ and ‘in remission’ are commargeneral medicine: a woman who
has just been diagnosed with breast c&htaray refuse to accept her diagnosis and
may be said to be ‘in denial’. In the event tine tancer was successfully treated, the
woman’s cancer may be said to be ‘in remission’.

The woman who disputes her diagnosis of breastecanay engage her own
independent consultant and having reviewed thenaligliagnostic tests and biopsies,

she may decide whether, or not, to pursue treatmérgubsequently, her cancer is

210 geesupra

21 gych as Soviet dissidensuprg and the case of Hannah Greally [see Ward (2006)].

An example given by Judge McCartan, then a TD (Daibates 5 May 1992) has an especial authority in

that as a judge of the Circuit Court he would havisdiction to decide appeals from decisions &f th

Mental Health Tribunals under tihvental Health Ac{2001):
... One of my first cases involved ... a man fromwleest who was lodged in the Central Mental
hospital in Dundrum. He wrote to me and | wenseée him. He explained that because of a
marital disagreement between himself and his witelsad literally got to the local priest and
doctor quicker than he had ... and by one devicenotheer he ended up in a district mental
hospital.
There, protesting to the resident medical superdeat his innocence and sanity, he was simply
ignored and spurned. As the resident medical supedent turned on his heel to walk away, this
patient picked up a stone, threw it in his direct@nd missed. Nonetheless he was charged with
the offence of common assault [and] ... ended upunddum Central Mental Hospital. That was
in 1953. In 1975, 22 years later, | met that nsame as the day he went in but, unfortunately, at
that stage very institutionalised ...

212 5ee ‘groupthinksupra

213 See the Precautionary Princiglepra

24 0r a subject who has just been diagnosed withnaiial illness; see Kiibler-Ross (1975):
Denial—"No, not me.” This is a typical reaction when a patient ledhad he or she is terminally
ill. Denial ... is important and necessary. It lsetushion the impact of the patient’s awareness
that death is inevitable. (p.10).
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diagnosed as being ‘in remission’, this diagnasigredicated on the existence of
definitive evidence that the cancer actually existethe time of her initial diagnosis.
Consider a comparable situation in psychiatry wiaesebject who is diagnosed as
schizophrenic disputes his diagnosis. Whilst tliediagnosis of schizophrenia is a not
uncommon phenomendtT, yet the fact that the subject disputes such andisig is
tantamount to a ‘denial’ and becomes of itselflfarf and independent, evidence of the
correctness of the diagno$t§. By disputing his diagnosis he thereby provides

confirmation of it — truly aCatch 222’

A search of the academic literature for studiepsythiatric misdiagnosis (the results
of which are discussed Appendix Myielded surprisingly few results, the most
relevant to the present context were a series ménganritten by some Israeli
psychiatrists which foung®

— The labelling and stigma resulting from misdiagiadave severe implications
and there is inherent difficulty in correcting meghoses of major psychiatric
disorders. We present a 38-year-old man who urel@rmumerous psychiatric
and psychological examinations in order to changeegious misdiagnosis. The
difficulties examiners had in accepting the podisjbof misdiagnosis, and its
severe consequences, are descrbed.

— ... a psychiatric diagnosis had been made and galing suspected, although
the patient actually had a severe neurologicalrdeso The psychiatric diagnosis
had not been changed despite recurrent medicgdsyahological examinations
which clearly indicated a physical disorder. Thf@allties that follow
misdiagnosing organic disorders as psychiatricrdss are illustratetf’

The extreme difficult§?** encountered in having a psychiatric diagnosis askedged
as erroneous, has been attested to by other academmentators such as Reich
(1999) 6uprg and Rosenhan (1973uUprg.

25 gee, for example, Hickling (1999upra).

218 Seesupraand also Amador & Strauss (1993 twork with patients with schizophrenia, denial of

illness is so common ... that it has become integralir concept of this disordér.

Amador was co-chair of the final revision of tA&M-IV-TR(2000).

217 See Reich (1999%(prg on this aspect of psychiatric diagnosis.

218 As the papers were written in Hebrew only the r@tuss have been consulted; however a further paper

[Witztum (1995b)] is in English and is discussefta.

1 Margolin (1995).

220 \Witztum (1995).

221 see, for example, an address entit€dmplaining is a Right - Not a Sympthmiven by the

Ombudsman to the Mental Health Ireland Annual Crarfee (2004) which highlighted the extreme

difficulty faced by mental patients in making coiplts concerning their treatment. Responses to suc

complaints often:
...cast[ing] doubt on the complainants' account bgliing them ablad patientand arguing that
dissatisfaction is a symptom of the illness benegted. ... With certain exceptions | have rarely
found that health professionals, particularly deetnd consultants, engage wholeheartedly with
patients' complaints.

[online], available: http://ombudsman.gov.ie/en/&gees/Name,2164,en.htm [accessed: 2 September

2008].
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Rosenhan, when interviewed in 2007, stated:

The only way out was to point out that they’re eetr They said | was insane, |
am insane, but | am getting better. That was fimegtion of their view of mé??

The adoption of such attitudes by psychiatristafmgamount to a denial of the
possibility of the occurrence of psychiatric migghasis and is indicative of a level of
professional arrogance reminiscent of the medielvafch and its requirement of
heretics that they recant, or of the requiremesit phisoners abjure any claim to

innocence as a precondition for parte.

In summary, | wish to draw the conclusion thatickh diagnosis is more open to error
in psychiatry than in general medicine due to alpemof factors:

(i) Additional inclusivity of the term ‘diagnasi

(i) Absence of definitive tests;

(i) Lack of judicial supervision;

(iv) Vagueness of some diagnostic criteria;

(v) Poor reliability of psychiatric diagnoses;

(vi) Questionable validity of some psychiatricghastic categories;

(vii) ‘Denial’ and ‘remission’ as rebuttals to alas of psychiatric misdiagnosis.

The existence of any possible countervailing factemot immediately evident.

Section D: Estimates of rates of psychiatric migdasis

A number of authoritative studies have estimatedrétte of misdiagnosis occurring in
non-psychiatric medical practice. These studie® ldmawn mainly on data from the
US and the UK but some of the results have beeamotated to Ireland. Some of
these studies are discussedppendix Where the conclusion is drawn that the rate of
misdiagnosis in general medical practice in Irelanid the region of 25%.

These estimates relate solely to non-psychiatridica¢ practice. In an attempt to
locate similar estimates of the rate of psychiatrisdiagnosis, journal searches were
undertaken of medical non—psychiatric jourrfafanedical databas&s and psychiatric
journal$?® for occurrences of terms such psychiatric misdiagnosis The results of

these searches are detailed\ppendix M

222 Curtis & Lambert (2007).

22 5ee Aeberhard (2010) which reports on the postiisrpardon of one who had been convicted of rape
but who, because he continued to maintain his ience, had been denied parole and died in prison.
Aeberhard, D. (2010). ‘Texas 'rapist' granted &dbest posthumous pardoBBC.2 March. [online],
available: http://news.bbc.co.uk/2/hi/famericas/@BBistm [accessed: 30 March 2010].

224The British Medical JournalThe LanceaindThe New England Journal of Medicine.

22 pypMed and MEDLINE.

226 The American Journal of PsychiatapdThe British Journal of Psychiatry.
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From the perspective of the dissertation argunteatpptimum outcome of these
journal searches would have been:

A: A definitive estimate of the rate of those caeegsychiatric interventions that
had been grounded in a psychiatric misdiagnesistiie rate of radical
misdiagnosis);

Failing that, it would have been of considerabkistance to uncover:

B: A definitive estimate of the rate of general gfswtric misdiagnosis.g. across
all psychiatric diagnostic categories).

Neither estimate was found.

Although the searches did not elicit the hopedritormation, they did bear fruit and a
number of conclusions are detailedSubsection D.1Some alternative indicators as to
rates of psychiatric misdiagnosis are examineSubsection D.2The misdiagnosis of
physical illness as psychiatric, is discusse8ubsection D.3Some estimates of the
prevalence of psychiatric misdiagnosis (other theimzophrenia) are suggested in

Subsection D.3and in relation to schizophrenia,$ubsection D.5

D.1: Journal search results: three conclusions

D.1.1: The absence of data on psychiatric misdigigno

Searches in leading medical journals and datalfasescurrences of the phrase

'psychiatric misdiagnosianywheren a journal article yielded:

Journal Dates Results
The British Medical Journal 1994 — 2008 1
The Lancet 1996 — 2008 0
The New England Journal of Medicine 1993 — 2008 0
PubMed unrestricted 12
MEDLINE 1975 - 2007 9

Table 4-1: Journal occurrences of the term ‘psytiganisdiagnosis.’

Searches in leading psychiatric journals for ocnres of the term ‘misdiagnosis’ in a

journal title or abstract yielded:

Journal Dates Results
The American Journal of Psychiatry 1844 — 2008 19
The British Journal of Psychiatry 1855 — 2008 13

Table 4-2: Journal occurrences of the term ‘misdiagis.

In that the searches of both psychiatry journal®oed in excess of 150 years and
spanned periods when psychiatric misdiagnosis wapia of sustained controversy in
the public medi&?’ the dearth of research is, of itself, of note ehen allied with the

lack of direct research (as distinct from reviewshe literature) into the possible

22TE g.(suprg the Rosenhan study, the misdiagnosis of Soviktiqas dissidents, the existence of gross
disparities in diagnostic rates for schizophrem@gneen Blacks and Whites and between US and UK
subjects.
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misdiagnosis of Black AmericaiR% suggests the conclusion that the absence of
research may be indicative of a professional umwitiess to acknowledge the
possibility of psychiatric misdiagnosis.

To draw such a conclusion solely on the absencesafarch studies may appear
overhasty yet it can also be supported on otharrgts:

- the nature of the analysis on studies on race asdiagnosigsupra)and
especially the results of a survey of UK psychsasf?’ in so far as it relates to the
existence of a racial basis for misdiagnosis;

- aseries of papers by Witztum and othergp(g), in particular Witztum (1995b)

(infra).

D.1.2: Some research on race and misdiagnosis

Of the six studies on race and misdiagnosis meetion Appendix M threé®' were
written after the publication of Hickling (19985 — a particularly important study in
that it sought to directly examine the possibithgt the high rates of schizophrenia
diagnosed in the UK immigrant communities mightdioe to an (unconscious) racial
prejudice amongst white psychiatrists. Yet onlg ofthe three studies refers to
Hickling (1999)%3

Though Hickling (1999) was inconclusive in relatimnwhether misdiagnosis was
occasioned by racial factof$,it was unequivocal as to the existence of higasraf
misdiagnosis of schizophrenia.

The existence of racial prejudice in relation tagiosis was subsequently confirmed

from an unexpected source — an authoritative s@fve§ UK psychiatrists which,

228 Neighbors (1997), p.3:
Adebimpe (1981) made this point many years ago wieecriticized the research community for
not doing more to investigate the possible misdisgnof African Americans:
It is therefore, remarkable that these allegati¢oEmisdiagnosis) have not been
extensively and rigorously examined. Almost a decster they were first made, there
exists only a modicum of data by which they caavaduated.(Adebimpe, 1981, p.279).
Adebimpe's statement is as accurate today as il#gears ago.
229 Kingdon (2004)%upra
20 5ee Subsection M—2(ii).
21 gingh (2007), Sharpley (2001) and Bhugra (2001).
23279 recap: Hickling (1999) compared the diagnogesgroup of patients by British and subsequently
by Jamaican, psychiatrists; in relation to the désjs of schizophrenia, they disagreed on 45%eof th
diagnoses.
23 gharpley (2001):
... interestingly, the diagnoses of the British psgtists and the African-Caribbean psychiatrist
agreed in only 55% of cases. Thus, this studycatds that the routine clinical diagnosis of
schizophrenia is not a reliable one, but providesvidence that it is applied in a racially biased
manner. (s60).
24 Hickling in a subsequent analysis [Hickling (200&)ncluded that: The etiological evidence is
shifting toward factors of racism and social ali¢ioa experienced by black people in the UK, and to
misdiagnosis by white British psychiatrist¢p.256).
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judging from the contexXt® is authority for the proposition that psychiasibelieve
thatother psychiatristofterf>’ misdiagnose schizophrenia; a finding which notonl
casts doubt on the psychiatrists own reliability bespeaks a level of denfdf. It also
suggests that reports of psychiatric misdiagnasitetestimate the extent of the
problem.

The study was silent about psychiatrists’ belisfscatheir own propensity to
misdiagnose or their willingness to revise an eadiagnosis made either by
themselves or by a colleague. The papers discursgbd following subsection shed
some light on this latter question.

D.1.3: Professional unwillingness to reverse a mtaabsis

In a series of papef&’ Witztumet al have highlighted:
1. The severe consequences that may be entailaghgychiatric misdiagnosis
especially a diagnosis of schizophrefifa.
2. The difficulty exhibited by psychiatrists in &pting that an earlier psychiatric
diagnosis may have been incorféteven in circumstances where examinations have
clearly indicated a physical disorder as the soafdhe problenf*?
Writing generally about aspects of the problem @fdiagnosis particular to psychiatry,
Witztum (1995b) notes that:

In other specialities, however, safeguards existte verification of a diagnosis
through additional, objective examinations. Astyet is impossible in
psychiatry ... Itis a cruel irony that the patiemtin effort to rid himself or
herself of a misdiagnosis may behave in ways ttiedre view as further evidence
of his or her illnesé*?

Witztum (1995b) gives a case histGfy:

‘A’ a 30 year old married father of two who, wheged 18 and in military service
and because of anxiety in relation to his work, been referred for psychiatric

235 Kingdon (2004).

236 Unfortunately a copy of the questionnaire wasinduded in the published paper.

237 0p. cit.48% of psychiatrists interviewed considered itéd‘tommon. (Supra

238 Kingdon (2004) upra explicitly cast doubt on studies which denied élxistence of such racial bias:

“Misdiagnosis of schizophrenia in Black people ikelved to be common ... This may be surprising in

view of research studies, which have suggestedmisdiagnosis to be uncommori ...

239 Witztum (1995a); Margoli(1995) and Witztun{1995b) puprd.

240 \Witztum (1995b)“The price of psychiatric misdiagnosis may be vieigh ... [and] probably best

illustrated in those persons who bear the diagno$ischizophrenia, the most stigmatising of all takn

disorders” (p.663).

241 Margolin (1995) $upra and Witztum (1995b).

242 \Witztum (1995a)iafra).

243 \Witztum (1995b), p.661; see also p.664:
In spite of the fact that the results of these aggpe evaluations failed to show any signs of
psychotic process, it was typically concluded‘the abovementioned findings hint at a degree of
psychotic impairment that is presently held in ¢hyg his basic obsessivenéss

244 \Witztum'’s vignette closely parallels the Juklemage and Rosenhan stugygra).
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evaluation. During this evaluation he had expreéssgcidal ideation; this
precipitated his hospitalisation and subsequenfndisis as schizophrenic.
Because of this diagnosis he was discharged frditargiservice. His
subsequent attempts to get employment were frastiat his prospective
employers becoming aware of his diagnostic recaddiasisting on further
psychiatric evaluation. No less than five suchasafe psychiatric assessments
were made ... all of them failing to reveal any siigaint findings, the early
diagnosis of schizophrenia heavily prejudiced thpressions derived from
subsequent evaluations. The diagnosis was extyem&bktant to revision and
continued to handicap Mr A’s personal and profasaiidife gravely?*®

Unable to get satisfactory employment, ‘A’ decidedeapply to the military and was
sent for assessment to two of the authors who adedlthat the original diagnosis
should be removed andlould according to the DSM-IV probably have beemagor
depressive episodé*®

Witztum (1995b) argues that the main issue is not:

... the specific nature of the misdiagnosis. Ratherissue is how an individuals
life may be profoundly influenced by a single héalgation, by an inaccurate
diagnosis ... and by the inability of the mental beaktablishment for many
years to revise the diagnoéf<.

Witztum’s analysis shows that many of the probl@mdrayed in 1973 by the
Rosenhan study, still lay unresolved.

This reluctance of psychiatrists to question eagdsychiatric diagnoses clearly
impinges on reported rates of misdiagnosis, anahipeithe conclusion to be drawn that
reported levels of psychiatric misdiagnosis sha@dderally be regarded as being
underestimates.

D.2: Some indicators as to general rates of psyicitia
misdiagnosis
Spitzer & Fleiss (1974)s0prg spoke of:

... the obvious unreliability of psychiatric diagn®si. [which was] no better than
fair for psychosis and schizophrenia and is poptHe remaining categories.

As discussed earlier, such findings led to calidtie explicit formulation of sets of
necessary and sufficient conditions for each diagoe@ategory and this was the focus
of theDSM-III. But, as concluded earlier, poor diagnostic bility was a continuing
problem even undddSM-1V (2000).

Psychiatric diagnostic unreliability necessarilypifas the existence of psychiatric

misdiagnosis. Thus a discussion on current leMabsychiatric misdiagnosis has as a

245 Witztum (1995b), p.667.
248 |bid., p.669.
%7 |bid., p.667.
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starting point, a conceded high level of misdiagsidbe problem is then to find

estimates of this phenomenon.

One method of uncovering areas of possible psyahiaisdiagnosis is to compare the
prevalence of the use of different diagnostic caieg both over time and over
geographical location; it was by using such methbdsboth the extef{f of — and
possible role of racism in — the misdiagnosis diizmphrenia was brought to ligfit®
A number of studies exist which have examined viana between different regions
within a particular country, and between differeatintries in:

- the prevalence of particular diagnoses such agaghienia, and

- the rates of involuntary committals.
Some of these studies focus on Ireland and congrax&lence rates between Health
Board areas within Irelandd[2.1]; some draw comparisons between Ireland and other
European countrie®[ 2.2 whilst others have a more international fodDs2[3. The
existence of extreme variations providgwiana facieindication of not insignificant

levels of psychiatric misdiagnosis.

D.2.1: Ireland

Variations in diagnostic practices and committ&savhich have been extracted from

the annual reports of the Mental Health Commisfi@HC] for the years 2004
[D.2.1.7; 2005 D.2.1.3; 2006 D.2.1.3, and 2007 D.2.1.4 are discussed below.

D.2.1.1: 2004
MHC (2004) noted a five fold variatiét! in admission ratés' and a four-fold

variatiorf>?in “certification rate&?®® between various catchment areas.

D.2.1.2: 2005
MHC (2005) noted:

As with previous years, the largest single diagnagbup for residents was
schizophrenia, followed by depressive disordersraadtal handicap.
Unfortunately, 15% of residents had no diagnodisrned. This is due in large
part to the practice in some inpatient facilitiésot recording a diagnosis until

248 gpitzer & Fleiss (1974)50pra).

249 Hickling (1999) 6upra; a similar mechanism enabled the uncovering efstirgical abuses
committed by Dr. Neary [see the discussion on therdes Inquiry guprg].

250 MHC (2004), p.111*Admission rates vary from a high of 1,300 per 1) over the age of 16 in
South Tipperary to a low of 270 per 100,000 popafabver the age of 16 in the Tallaght service.”
251 e. voluntary and involuntary admissions.

%2 0p. cit: “Certification rates vary by a factor of 4 betweeatchments and by a factor of 2 between
HSE Areas (Health Boards), from a high of 101 f@0,000 ... to a low of 50 per 100,000"...

23| e. involuntary admissions.
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discharge. As this is a census, the residents matvget been discharged and
therefore have no recorded diagndsfs.

In attempting to calculate rates of misdiagnosis lack of recorded diagnosis is
clearly a hindrance.

The report also examined the involuntary hospiesident raté® by catchment area;
these ranged from to 6.0 to 44.0 per 100,000 optpilation which is over a seven-

fold variation?®®

D.2.1.3: 2006

MHC (2006) tabulated the hospital resident rate (bothntary and involuntary) by

catchment area with variations ranging between 8r6.00,000 (Kildare and West

Wicklow) to a high of 190.8 (CorKy’

The report also commented on how the involuntargiasion rates were dependant on
258

the differing methodologies adopted by differentdgs;™” it concluded that the
involuntary admission rate for the year 2005 wa$ per 100,000 of population.

D.2.1.4: 2007
MHC (2007) is of particular interest in that it reldt® the first full year of

implementation of the review provisions containedheMental Health Ac{2001); it
noted ‘a 25% reduction on the number of people admittedromvoluntary basi€>®
and opined that further analysis was required ¢ntifly the reasons for a reduction of
such magnitude.

The Mental Health Tribunals conducted 2,248 review007, 11% of which resulted
in the original order being revoké® 60% of these +e. 7% of all reviews™ —
concluded that the patient had no mental disordérestime of the hearing?

The 2007 report makes no mention of cases of pless#lychiatric misdiagnosf§>

25434% of patients were diagnosed with schizophrerdaate of 39.2 per 100,000. [MHC (2005), Table
4.6].
25 The ‘resident rate’ refers to the number (per Q00) resident in the hospital on the census nibit;
‘admission rate’ refers to the number (per 100,GEDpittedper annum
256.44.0 (per 100,000) in Dublin North West to 6.(Kifdare and West Wicklow. [MHC (2005), Table
45.].
27 Excluding those outside the catchment area. [MBED6), p.49].
258 MHC (20086), p.36.
259 MHC (2007), p.8.
260 The principle reasons for revocation were:
- “Patient not suffering from mental disorder at tioféehearing” (60%);
- “Provisions of the Act have not been complied Wi{B99%).
[MHC, (2007), Figure 3 and Table 17].
01].e.2248 x 0.11 x 0.60 = 148; 148 is 7% of 2248.
262 Under the 2001 Act, a patient who is releasedrbetteir scheduled hearing, can request that the
hearing still take place; there were 16 such reiguia2007. [MHC (2007), p.42.].
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In presenting the 2007 report, the chief executivine MHC: “... expressed concern

at the 15 per cent increase in patients being rdgohfrom voluntary to involuntary
status and said this must be investigdt®d. This point is of interest in that it may shed
some light on the practice of making a voluntariiged, involuntary, if they express an
unwillingness to accept a proposed treatment. Maeweiler case provides an example
of the use such a practice and one which was subséy defendefd” — if not

advocated — by an eminent Irish psychiatrist; suphactice eviscerates the doctrine of
consent and, if widely used, has the effect of eeind) voluntary patientsie facto

involuntary.

It seems not unreasonable to concfidithat the implementation of the review
provisions of the 2001 Act had the effect of redgdhe number of involuntary
committals by 33%°" nor is it unreasonable to assume that in the @asefthe review
procedures the rates that had pertained in preyieass would persist. If it is accepted
that the involuntary committals which the implernegin of the review procedures
either prevented or reversed could be describéshasrranted?®® then it must be
concluded that in years prior to the implementatbthe review procedures a third of
all involuntary committals were psychiatrically uamwanted.

It should not be assumed that the committals whvctild have been made in the
absence of the review procedures, fully encompatbsese whose psychiatric diagnosis

was a misdiagnosis; such a conclusion could onjy$tied:

53| fact none of the terms ‘misdiagnosis’, ‘erréerroneous’ or ‘mistake’ appear anywhere in the
report.

Under the 2001 Act (as mentioned earlier) the tréds do not appear to have the power to make anfind
that the original diagnosis that precipitated arciee intervention was erroneous; thus if a casglar to
the Juklergd case were to arise in Ireland, thetdétealth Tribunal system could not provide an
adequate resolution.

264 Healy, A. (2008). ‘Concerns raised over conditdpsychiatric hospitalsThe Irish Times30 May.
265 Dr, Kennedy (Director, The Central Mental Hospitél tend to listen to my patients and if they tell
me that they are unhappy, | take it that they areaonsenting.[See Appendix H].

266 peliance may also be placed on the Precautionamgiple (supra).

267| e. If the population in the absence of the reviewcprures was 100 then a 25% reduction gives a
population of 75 of which 11% (8.25) had their orceversed giving a final total of 66.75.

68| have used the ternpsychiatrically unwarranted coercive interventiots cover coercive
interventions grounded in either a specific psyehualiagnosis which was erroneous or in a clinical
judgement that an individual was mentally ill t@ thxtent that a coercive intervention was apprapria
but which in the view of the law or of the consenstiprofessional psychiatric opinion, was not
appropriate.

The term is necessary because a practice existsne Irish psychiatric hospitals where a psycldatri
diagnosis is not made until the subject is disobaifgeesuprd; to speak of such a patient prior to
discharge, as being ‘misdiagnosed’ is problematic.

The term is also meant to be contrasted wttilosophically unwarranted coercive interventibns

173



- if it was shown that the reduction in the numbemebluntary committals
occurred in those cases where the clinician hadclanfidence in his diagnosis,
and

- ahigh correlation was shown to exist between t#atonfidence in diagnosis and
misdiagnosis.

Studie$®® on the relationship between clinical confidence earrect diagnosis show no

such simple relationship.

The discussion in this subsection can be summairisée following conclusion:

The implementation under the Mental Health Act 0@f procedures for
reviewing involuntary committals, had the effectreflucing, or reversing, the
number of such orders by 33%. This suggests thgtars prior to the
implementation of the review procedures, at ledhtrd of all involuntary
committals in the Republic of Ireland were psyaticatly unwarranted.

D.2.2: Ireland compared to other European countries

A 2002 report of the European Commission comparedrtvoluntary committal rate
between various European countries.

In relation to Ireland, the report found thathe involuntary hospitalisation rate of
approximately 70 per 100,000 of population far exdsethat of neighbouring western

European countrie%>’°

D.2.3: International studies

The European Commission report summarised itsrigglin relation to involuntary
committal rates within the EC:

Whereas total frequencies of annual compulsory ssiomns of mentally ill
patients differ enormously according to the diffigrpopulations of the Member
States ... compulsory admission rates ... also vararkably, ranging from a
mere six per 100,000 population in Portugal to @1Binland?"*

The situation in European countries outside thesEéms little different; for example, a
Norwegian study/? found a rate of compulsory admission of 147 pé,a00
inhabitants. A study of psychiatric admission piras in Scandinavia which compared

rates of compulsory admission in Norway, Swedenlafid and Denmark founda*

269 Eriedman (2005)supra); see also Sutherland (1998)ipra).

270 Eyropean Commission (2002), p.101.

It has been argued that some such differencesirafance levels may be justified but this hasyin,t
been contested. See, for example, Cabot (1990)wted thatRecent prevalence studies of
schizophrenia claim that there is indeed a greatamber of cases in the west of Ireland than inmothe
parts of the world.but, having reviewed the underlying research¢tecluded that it lacked reliability.
271 European Commission (2002), p.154.

272 Hatling (2002).
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great variation in rates of compulsory camgith rates ranging from 14 per 100,000 to
99 per 100,000 — a seven-fold variation.

One Norwegian study found that the particular pstcic service that the subject had

been in contact with, was a better predictor obloatary committal than the subject’s

actual psychiatric diagnosi&®

The discussion in this and the previous subseci@onbe summarised in the following
conclusion:

The extremely wide variations in rates of involugtaommittal:

- within Ireland (four-fold);

- between Ireland and other EU countries (thirted-greater than the

lowest; the highest was three-fold greater thalaue);

- between EU countries (‘forty seven’-fold);

- between Scandinavian countries (seven-fold);
are such as to be indicative of a lack of awarendéssn European clinical
psychiatry of the seriousness of the consequehe¢siich an intervention may
entail and the consequent requirement for adequgtepusly assessed,
justification.
Such extreme differences in the prevalence rat@s/ofuntary psychiatric
detention provid@rima faciegrounds for concluding that, across Europe, the ra
of psychiatric misdiagnosis precipitating coerdinrvention, is substantial.

D.3: Physical illness misdiagnosis as psychiatitizeiss

As mentioned earlier, a full text search for ocenoes of the term ‘psychiatric
misdiagnosis’ in th@ritish Medical Journabver a period of 25 years yielded a single
result [Stone (2005)]; it defined its objective shu

Paralysis, seizures, and sensory symptoms thain@eplained by organic disease
are commonly referred to as "conversion" sympto®gme patients who receive
this diagnosis subsequently turn out to have aadis¢éhat explains their initial
presentation. We aimed to determine how frequehtyymisdiagnosis occurs,
and whether it has become less common since thesplidad availability of brain
imaging.

It is of interest to examine this study in detathuse it sheds some light on the
underreporting of cases of psychiatric misdiagnosis
Stone (2005) concluded that:

A high rate of misdiagnosis of conversion symptavas reported in early studies
but this rate has been only 4% on average in Hudithis diagnosis since 1970.

Introducing the study, the authors state:

Doctors often feel uneasy about making a diagmafsienversion symptoms. This
is, in part, due to the considerable influencetodiies that have suggested that
misdiagnosis is unacceptably common. The best kraivthese studies was

23 Hansson (1999).
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published by Slater in 1965. It described a mgaisis rate of 33% in patients
with “hysteria” and concluded with the memorablemvag that the diagnosis was
nothing more than “a delusion and a snare.”

Stone (2005), despite citing a 1965 study, doesafet to Hall(1980) — a study which
has considerable relevance; it described how patiera state psychiatric hospital:

... were intensively evaluated medically on a redearard for the presence of
unrecognized medical illnesses that might havectdtetheir hospitalizatiof(*

Hall (1980) cited some earlier studies which hamhgsted his own study:

- one had highlighted the extent of undiagnosed phy#iness amongst a group of
psychiatric patients, in some of whom the psycliaymptoms wersolely
attributable to their underlying physical disorders

- asecond study found that psychiatrists routinailytd physically examine their
patients and thatd'significant number of them feel uncomfortablénwhieir ability
to conduct such an examinatiof®®

In Hall's study, of the 100 patients examined:

... 46% had a previously unrecognized and undiagnostical illness that in
our opinion was specifically related to their psgttic symptoms or exacerbated
them significantly. An additional 34% had unreciaga physical illness ...

... of the 46% ... 61% showed rapid clearing of psycliaymptoms when their
underlying disorder was treatéf.

Of the 46%, a third had been diagnosed with schimapa.

Hall's results shed an interesting light on Sta2@0g) in that the latter’s results were
based on a survey of the literature to determireeitient of subjects who had been
diagnosed as having a psychiatric illness but wisgsgptoms had subsequently been
found to be due to a physical iliness. His resailesof interest onlyf it assumed that a
practice existed whereby subjects diagnosed asdavpsychiatric illness, had ongoing
medical examinations to an extent likely to uncauay organic illness. If, for example,
a scenario such as depicted by Hall (1980) was aamimmodern psychiatric practice,
then the likelihood of any underlying organic patiygy being discovered which was
causative of the psychiatric symptoms and thenespntly being reported in the
medical journals, would be extremely low and Ster{005) conclusion that the
misdiagnosis of conversion symptoms has been ansistently low rate of 4% for
every decade since the 1970swould run the risk of being a serious misrepresstEom

of the actual situation.

274 Hall (1980), p.989.
275 |bid.
276 |bid.
277 Stone (2005), p.4.
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Yet in 2005, the CATIE® trials uncovered a situation not dissimilar tot txeamined in
Hall (1980); these trials were designed to deteentie effectiveness of various
antipsychotic drugs in actual clinical practice:

... [they were] financed by the US National Ins&taf Mental Health (NIMH) in
24 States at 57 sites on 1460 subjects with schieoga, at a cost of over
us$50m ...2"°

Hence the study is particularly authoritative. KB{2007), commenting on the results of
the trials, states:

The most stunning finding was that psychiatrist&lt® ignore life-threatening,
treatable medical conditions in patients preserfngreatment with
schizophrenia. ... [the study] did expose a woefahdard in the medical
management of schizophrenia offered by psychiaffist

Whilst the CATIE study made no findings in relatimnconversion symptoms, it did
eviscerate the ‘default presumption’ implicit iro8&’s conclusion namely that subjects
diagnosed as having a psychiatric illness, had ioggmedical examinations to an
extent likely to uncover any organic illness. &en(2005) apparent unwillingness to
make explicit and justify this presumption reinfesahe earlier conclusion that research

into psychiatric misdiagnosis appears to exhibitiality.

There is an additional default presumption impliciGtone’s analysis namely that the
inability of non-psychiatric medicine to find a @igal cause for a subject’s presenting
symptoms, implies that the symptoms are psychiatrarigin. Per DaléA®* noting
some of the illnesses which in earlier times wegarded as psychosomatic in origin
(e.g.peptic ulcer, Lyme disease, electrosensitivityhighly critical of such an
approach:

As a psychiatrist, | have to say it is rather @issing to witness how
unconcernedly certain colleagues are abusing pstyghallowing other interests
than those of the patients to take precedence, tteeigh they are not actually
being forced to do s&?

... If the somatic doctors feel that they cannot famy explanation or accepted
diagnosis in a given case, this certainly doeswedn that the causes must
necessarily be psychologicdf

278 Clinical Antispychotic Trials of Intervention Effaeness[CATIE].

The CATIE trials and results are reported in Liehan (2005) and are discussed in Chapter 5.

279 Bjck (2007), p.465.

280 |bid,

281 per Dalén is Associate Professor of Psychiatti@tiniversity of Géteborg, Sweden.

282 An example of therfon-purposeful misdiagnosespoken of by Reich (1994%(pra).

283 :5omatic medicine abuses psychiatry and negleaisal research.’ [online], available: http:/art-
bin.com/art/dalen_en.html [accessed: 4 October R008
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| have devoted a considerable space to discussomg $2005) in order to show how
such a seemingly authoritative finding of low lessef psychiatric misdiagnosis, may

serve to mask, and distort, a much more compldityea

D.4: Towards a general estimate of the rate of pgtdc
misdiagnosis

In that the rate of misdiagnosis in non-psychiatm@dical practice in Ireland is in the
region of 25% [see Appendix 1], the problem of mstiing rates of psychiatric
misdiagnosis can be recast as one of determinirgh&hthe psychiatric misdiagnosis
rate is less than, or exceeds, this medical noreRislyic misdiagnosis rate of 25%.

It was concludedsuprg that a number of factors exist which render pgtcic
diagnosis more prone to error that non-psychiaiagnosis and in the absence of any
identifiable countervailing forces, the conclusioay be drawn that the psychiatric
misdiagnosis rate is, at least, 25%.

The extent of the misdiagnosis of physical illnesgsychiatric illness — and in the
absence of a converse phenomen@nthe misdiagnosis of psychiatric iliness as
physical) of any comparable magnitude — suppodstinclusion that the rate of
psychiatric misdiagnosis exceeds that of non—psyebimisdiagnosis.

The Precautionary Principlsyprg may, in the absence of conclusive evidence to the

contrary, also be invoked in support of this coaidn.

Amongst the further indicators adding support ®¢hnclusion just drawn are, for
example:

1. Spitzer, interviewed* in 2007, was questioned on the checklist systediagiosis
embodied in th&®SM project of which he was the principle architebg following is
an excerpt from that interview:

Spitzer What happened is that we made estimates of meealof mental
disorders totally descriptively without consideritmgit many of these conditions
might be normal reactions which are not really dises; that's that issjc] the
problem, because we were not actually looking etcttntext in which those
conditions developed.

[Interviewel: So you have effectively medicalised much of nediy human
sadness, fear, ordinary experiences, you've maskxhthem?

Spitzer | think we have to some extent, how serious &lera it is, is not known;
I don’t know if it is 20% or 30% | don’t know, btitat’s that is $ic|] a
considerable amount if it is 20 or 30%.

24 3ee Curtis & Lambert (2007).
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2. In a separate repdit Spitzer also cast doubt on the reliability of di@gnosis of
attention deficit disorder and suggested that U8 of youngsters classified as

suffering from disruptive and hyperactive condiiarould have been misdiagno$&d.

3. The overdiagnosis of other psychiatric condiisnch as, for example, depreséion
and bipolar disorder have also been reported;latioa to the latter a study found that
less than half those previously diagnosed with laipdisorder actually met the
diagnostic criteria for the diagnosis when assebgatstructured psychiatric clinical
interview?®® The authors were particularly concerned at tiiel lef misdiagnosis
because of the seriousness of the side effecteeahedication used in the treatment

bipolar disordef®®

It should be noted that the misdiagnosis discuss#te above estimates did not focus
on ‘technical’ psychiatric misdiagnosis. the giving of an incorrect psychiatric
diagnosis in place of an alternative, and correet dut rather the more serious problem

of diagnosing that a subject had a psychiatriedgwhen in fact they had none.

D.5: Towards an estimate of the rate of misdiagnosi
schizophrenia

The absence of data in relation to the extent géluatric misdiagnosis has been
commented on earlier and one of the few areas vdsti@ates have emerged is in
relation to the misdiagnosis of schizophrenia. SEhestimates are not authoritative
global estimates but rather the by—product of sigrhich had a narrower foces.
psychiatric misdiagnosis in relation to racial mities. Some of these studies are
mentioned below and indicate a schizophrenia misaiais rate considerably in excess
of 25% — an estimate which receives some indinggpart from the results of a survey
of UK psychiatrist&™ (suprg).

Various academic psychiatrists have expressed sd@giio the very coherence of the
concept of schizophrenia; some such views are skstlibelow and provide a further

indicator of the nature and extent of the misdiaigmof schizophrenia.

285 Roberts, M. (2007). ‘No such thing as naughty aong’. BBC News14 March. [online], available:
http://news.bbc.co.uk/2/hi/health/6302209.stm [ased: 7 October 2008].

286 Coming from such an authoritative source, thesensents reinforce the conclusion drawn in Chapter
3 that the psychiatric use of the terms ‘patholaljiand ‘normal’ is deeply flawed.

287 Houston, M. (2005). 'Psychiatrist warns of ovegdiasing depressiorThe Irish Times20 Sept:

“UCC Lecture: ... Prof Patricia Casey will say shedscerned that about twice as many people as
require them are being prescribed antidepressants.

288 Zimmerman (2008)supra).

289 gee Chapter 5 in relation to the seriousnesseo$itte effects of some psychoactive medications.

290 Kingdon (2004) upra.
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A 1978 study (based on data analysed prior to tiiigation of theDSM-III) stated:

We conclude that most so-called schizophrenic sgmpt taken alone and in
cross section, have remarkably little, if any, destmted validity in determining
diagnosis, prognosis, or treatment response i 2ot

In 1988, after the introduction &SM-Ill, the authors revisited their earlier
conclusions:

[the] DSM-III in 1980 and DSM III-R in 1987 has vaded the diagnosis of ...
bipolar disorder and narrowed the domain of scthrzepia. Patients in American
hospitals are now much less frequently diagnosestligophrenic and more
frequently as bipolar: a valuable trend, considgtire potentially grave
consequences of being mislabeled sehizophrenig 2%

This view received some confirmation from a 198&igt° which found that 79% of a
group of bipolar subjects had previously been nagdosed as schizophrenic.

Pope & Lipinski (1978) had expressed the hopettimimplementation of thBSM-III
had ameliorated the problem of psychiatric misdesig) however, in view of the
findings [Zimmerman (200&uprd that over half of those who had been diagnosed
with bipolar had been misdiagnosed, their optimigas clearly misplaced.

Pope & Lipinski (1978) concluded by speculating:

... that, over the next few decades, the term “sgihzenia” may come to have
less and less meaning, and far less significarscie d@scribes an ever-smaller
residual group of patients with various unrelatidpathic chronic psychotic
disorders. Only time can tell whether this thimgpression — an unpopular one,
we fear, in many circles — will be justified.

Their suggestion that the concept of schizophrkamies coherence is a continuing topic
of controvers$” and that fact alone suggests that, in the absgfriteresolution, the

misdiagnosis of schizophrenia will necessarily lm®iatinuing problem.

Returning to the problem of seeking estimatesHerrate of misdiagnosis of
schizophrenia, a 1985 stifdyfound that 75% of the psychiatric diagnoses reeigw
were suspett® with the misdiagnosis of schizophrenia (in platdepression) being
the most common. While originally 89 patients baén diagnosed as schizophrenic,

that diagnosis was confirmed in only 16 cases. i@enting on this study, Lipinski —

291 pope & Lipinski (1978).

292 |hid,

293 Egeland (1983)supra)

2%4yan Os & McKenna (2003).

298 | ipton & Simon (1985); see also a report by Golania. (1985). ‘State hospital accused of wrong
diagnoses, fueling debate over nation's mental’cehe New York Time&3 April.

29 Goleman (1985): The drugs usually prescribed for schizophrenialarewn as neuroleptics; ...
Because neuroleptics have a powerful suppressigetefn a patient's symptoms, they make a more
accurate rediagnosis unlikely”..
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whose earlier study’ had reported that approximately 40% of patieragubsed as
schizophrenic did not have that disorder — beligkiesate of misdiagnosis was still as
high in 1985; he stated:

It's a very hotly debated issue,... Some people wikgdo pretend misdiagnosis
has gone away. But it hasn't. And the human vargeks outrageou$®

A 1995 study found that of a group of older pasdmting moved to a newly established
geriatric centre; 67% of patients had been wrodggnosed with schizophrenia (in
place of affective disorder); it concluded:

These results provide support for the hypothesisdlder persons with
psycrzlgi)gtric illness may have been misdiagnosediatieof less diagnostic
rigor.

Hickling (1999) 6uprg provided compelling evidence that therfes of less diagnostic
rigor” which facilitated the misdiagnosis of schizophiegrare not necessarily in the
past. It provided compelling evidence of the awnitig existence of high rates of
misdiagnosis of schizophreni¥.

The authors compiled the following tabifé:

Diagnostic Method All Patients | White Afro-Caribbean | All Black
(n=66) (n=24) (n=29) (n=42)
British psychiatrists 36 (55%) 13 (54%) 18 (62%) 23 (55%)
Jamaican psychiatrist | 32 (49%) 10 (42%) 16 (55%) 22 (52%)
CATEGO%™ 43 (65%) 13 (54%) 21 (72%) 28 (67%)

Table 4-3: The diagnosis of schizophrenia by thilifferent methods

This table provides eloquent testimony to the exisé and prevalence of misdiagnosis
in relation to schizophrenia but it tells only pafthe story in that it provides aggregate
figures; to appreciate the extent of the misdiagnibss necessary to examine
individual cases. The figures in the followingletvere abstracted from the stdy

and provide a more compelling representation ohtissliagnosis of schizophrenia in

relation to particular individuals.

297 pope & Lipinski (1978)gupra.

298 Goleman (1985)supra.

299 Baker (1995).

300 5ee Sharpley (200134pra: “... this study indicates that the routine clinicagiosis of
schizophrenia is not a reliable one, but provideseridence that it is applied in a racially biased
manner’

301 Hickling (1999), p.284.

302 A score generated from tifgesent State Examinatiga check list used in psychiatric diagnosis).
303 They figures relate to Black patients, data foreotpatients was not in a form that permitted &laim
abstraction.
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Subjects (n=42) British psychiatrists Jamaican pégtrist Present State
Examination (PSE)
1 Schizophrenic Schizophrenic Schizophrenic
2-15 " " "
16 Schizophrenic Schizophrenic Schizophrenic
17 Schizophrenic No Schizophrenic
18 Schizophrenic No Schizophrenic
19 Schizophrenic No Schizophrenic
20 Schizophrenic No Schizophrenic
21 Schizophrenic No Schizophrenic
22 Schizophrenic No Schizophrenic
23 Schizophrenic No Schizophrenic
24 No Schizophrenic Schizophrenic
25 No Schizophrenic Schizophrenic
26 No Schizophrenic Schizophrenic
27 No Schizophrenic Schizophrenic
28 No Schizophrenic Schizophrenic
29 No Schizophrenic No
30 No No No
31-41 " " "
42 No No No

Table 4-4: The diagnosis of schizophrénieelation to 42 individual Black patients.

A further perspective on individual misdiagnosisynaéso be gleaned from the report:

Of the seven patients from the ‘disagreement’ grdiagnosed as having
schizophrenia by the British psychiatrists, threwendiagnosed with mania, two
with depression, and two were given no diagnosithbyJamaican psychiatriSt:

Thus the misdiagnosis of schizophrenia occurredhges where there is disagreement

as to whether anmental illness is present.

The above discussion enables the conclusion t@dwendthat the schizophrenia
misdiagnosis rate is at least comparable to thgenéral psychiatric misdiagnosis.
in excess of 25%. The Precautionary Principle nrathe absence of conclusive

evidence to the contrary, also be invoked in suppiathis conclusion.

Section E: Conclusions

Before discussing estimates of the rate of raglisgthiatric misdiagnosisubsection
E.Z a brief mention is made of the ethical respotisjbdf the psychiatric diagnostician
[Subsection EJ1

304 Hickling (1999), p.284.



E.1: A note on the ethical responsibility of thggisatric
diagnostician

Witztum (1995b) $uprg argues that the problem of psychiatric misdiagni@snot
simply a technical one but is also of ethical intpoce; as described by his patient ‘A’

... the various mental health professionals ... hdddao demonstrate
‘professional integrity and personal couratwy discrediting the damaging
psychiatric label attached to him, especially i #fvsence of supporting clinical
evidence’®

In furtherance of this point, Witztum (1995b) quoiReich (1999)suprad®®® concerning
the particular ethical responsibilities that arecgeld on one making a psychiatric
diagnosis as distinct from a medical diagnosishat the psychiatric diagnosis may

entail not only loss of freedom but also lifelorngsa.

At first sight, it might seem that the act of medidiagnosis — and, by implication,
psychiatric diagnosis — is akin to the act of sg&iearly that which others less skilled,
are unable to discern. As such, and in the absanuoad faith or misrepresentation, the
act of medical diagnosis would appear to be —tfumequivocally ‘a good’ — at least
benign. Such a conclusion would be unwarrantedusss; as Reich argues, the
consequences that may follow an erroneous or ing@pjate psychiatric diagnosis are so
momentous that the act of psychiatric diagnosisilshibe scrutinized from an ethical

perspective rather than being perceived as beirgypa technical question.

An analogy which is by no means perfect but whiobdallow Reich’s analysis to be
more clearly understood, may assist: consider aiptay working in South Africa
under the apartheid laws and being requestedtta ®shject of mixed race, to
determine whether the preponderance of their rabiatacteristics is ‘white’ or
‘coloured’. Seen from one perspective, the doistoequired to perform a purely
technical test and, within that context, questioay be raised about the test’s
reliability, its propensity to generate false pesisetc,; seen from another perspective,
the test results may have momentous consequencéfsubject involved’ Reich’s

305 Witztum (1995b), p 666.

3¢ Op. cit.,p 667:
Reich emphasized that is the prerogative to diagnose that enablespghgchiatrist to commit
patients, against their will, to psychiatric hospd, that delineates the populations subject to his
care, and that sets in motion the methods he wélfor treatment’.
Regardingthe actual or potential misapplication of diagnestategories to persons who do not
deserve or require thérhe stresseghe harmful effects of psychiatric diagnésighich ‘include
not only the loss of personal freedom, and not dmysubjection to noxious psychiatric
environments and treatments, but also the podsitaifilife-long labeling as well as a variety of
legal and social disadvantagés

307 Adding a further level of complexity enables tmakgy to more closely mirror problems of

psychiatric misdiagnosis [see, for example, Witz{@®95b)suprd :
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point is that the ethical obligations of the phiaicare not simply limited to performing
the test to the best of his technical ability beiiialso required to be fully cognisant of
the consequences that may flow from his decisiods i he is to act ethically, he must
always function within this wider context.

Conversely, a purely technical examination of titification for coercive psychiatric
interventions -.e. one which limits itself to a consideration of tiepics normally

found within the covers of psychiatric textbookanrd which omits consideration of not
only the (mathematical) risk of erroneously diagngs subject as being mentally ill
but the likelihood of their suffering damage toitheersonhood (whether by loss of
freedom or severe stigm&} risks becoming in itself, a deeply unethical eigrin that
by adopting an unduly narrow focus it necessarigcludes consideration of issues of

overriding ethical importanc&®

Some of the ethical problems peculiar to psychiati@gnosis can also be approached
from an examination of the principles that shoulderlie the choice of default
presumptions +e. in whose favour (the psychiatrist or the subjebfuld a doubt be

resolved? Some such principles have been propos=tlier chapters.

A further point of considerable ethical importancencerns the practice within
psychiatry of regarding a subject’s refusal to ateepsychiatric diagnosis [see ‘denial’
(suprg] as independent and additional confirmatory ewadeof the subject being
mentally ill. The prevalence of such practice selyemilitates against the acceptance
by psychiatrists of even the possibility of psytticamisdiagnosis which, in view of the
findings earlier in this chapter is both an etHicednd professionally, untenable stance.
An insight from a practitioner of another mediga¢siality not noted for their
willingness to accept their fallibility, namely gi@ons, is apposite:

When we have to fire one of our surgical trainéés mever because they don't
have the physical skills but because they don’eithe moral skills - to practise
and admit failuré™®

Consider that the subject appeals the determinafioace and that the appellate officer finds that
the test used to determine race is inconclusivediuses the appeal because, in cases of doubt, he
does not wish to overrule a professional colleague.

%8 Topics seldom adequately addressed by acadenibipsysts. [See Chapters 6 and 7].

309 5ee, for example, ‘A’s assessment of many of gyelmiatrists who reviewed his case. [Witztum

(1995b),suprd.

%19 aurance, J. (2011). ‘Atul Gawande: a career milan obsession with deadly failureEhe

Independent25 April: “Gawande’s message is that instead of denying dlivifidy we need to embrace

it and learn from it.

Atul Gawande is a surgeon and author.
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E.2: Towards an estimate of the rate of radicaldi@agnosis

Finding a general rate of psychiatric misdiagndsies not necessarily imply that such a
rate should apply to coercive psychiatric interiamg. It may well be imagined that a
far more rigorous standard would apply in such sagecause the rate of coercive
psychiatric interventions grounded in a misdiagaess not directly accessibig,it is
necessary to find some indirect method of estimatio
An examination of some of the journal search re¥dlsuggest such a method by virtue
of the observations:
(i) that raised rates of involuntary committal wéaegely attributable to higher
rates of schizophreni&®
(i) that the consequences of a misdiagnosis akzephrenia in cases where it
does not precipitate a coercive psychiatric intetied, are of a level of gravity
altogether higher than those following a technimaldiagnosis and comparable to
those following a wrongful coercive psychiatricentention®*
This suggests that the rate of misdiagnosis ozsghirenia may act as a surrogate for

the rate of radical misdiagnosis.

The conclusion has been drawn [[sbprg)] that the rate of misdiagnosis of
schizophrenia is in excess of 25%. This enablesdmclusion to be drawn that the rate
of radical misdiagnosis k€. the rate of coercive psychiatric interventionsatthivere
grounded in a psychiatric misdiagnosis (and whiclilel not have occurred in the
absence of this misdiagnosis) — should be takd®iag) in excess of 25%.

In the absence of conclusive evidence to the contilae Precautionary Principle may

also be invoked in support of this conclusion.

The extremely wide variation in involuntary comraittates (four—fold within Ireland
and fortyseven—fold within the E&Jf provides eloquent testimony to the magnitude of
the problem of radical misdiagnosis and lends stgpceestimates of a level of radical

psychiatric misdiagnosis of an order of magnitudesiderably in excess of 25%.

311 The objective in undertaking the journal seardsepra was to find a definitive estimate of the
prevalence of radical misdiagnosis. No such esémas found.

12 particularly the results of psychiatric journahsehes for occurrences of bothisdiagnosisand
‘compulsory admissidn

313 gee, for example, Thomas (1998)fra)

314 See, for exampléingdon (2004) $uprg.

315 See subsection Dslipra
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Chapter 5: Problematic aspects of coercive
psychiatric treatments

Of all tyrannies, a tyranny sincerely exercisedtfog good of its victims
may be the most oppressive. ... those who tormdat osr own good will
torment us without end for they do so with the apgl of their own
conscience.

C.S. Lewfs

Note The discussion of psychiatric treatments in €ligptet is not intended to
provide a comprehensive, objective and balancedvme of current psychiatric
treatments. Such a project lies far beyond nat tivdt which is required to
establish the dissertation argument but also thepetence of the present writer.
The goal of this Chapter is much more modest;tib ishow that the presumption
that psychiatric treatments are ethically unprolaigen(in the sense of being
securely grounded in evidence based studies addf aat beneficial, then at
least not harmful) cannot be assumed to be trughefence to such a
presumption is implicit in the extreme unwillingsesif not outright refusal — of
the Philosophy of Psychiaftyo ‘cross the disciplinary threshold’ and inclutie
iatrogenic effects of psychiatric treatments inektt@cal analysis of coercive
psychiatric intervention.

In short the goal of this Chapter is to establigbrizna faciecase that many
psychiatric treatments are not only not well graeshth evidence based studies
but may cause serious harm.

Ideally, the conclusion to this chapter would ansthie question:

What proportion of coercive psychiatric treatmeats, on balance, harmful to
those subjected to thefn?

! The psychiatric treatments that will be considérethis chapter are pharmaceutical; though other
treatment are in use, some (such as psychosongatioh amenable to coercive administration andrethe
(such as ECT and psychosurgery) are, in compavidgtbnpharmaceutical treatments, rarely used.
% From his essayhe Humanitarian Theory of Punishmé@ee Lewis (1949)].
As an illustration of Lewis’ point, consider thepmt of the jurist George Annas writing Tihe Lancebn
the use of force-feeding in Guantanamo Bay:
... the senior medical officer told reporters thatees ‘extremely proutto be there, but refused
to give his name. He described the process oéfteeding prisoners in restraint chairs as
“endearing, said the nasogastric tubes wegefitly insertet] and thatEnsurewas being supplied
in three flavours: strawberry, butter pecan, amtolate. [Annas (2009), p.1737]
The World Medical Association has prohibited dostlsom participating in force-feeding. [See Lancet
(2009)]
® And in Appendices K (which discusses problematjeests of antidepressant research) and L (which
discusses problematic aspects of antipsychotiarelsg
* And of the Irish legal system.
® An ancillary goal is to assess the reliabilitypsf/chiatric assessments by examining whether patyahi
clinical treatment decisions are, or are beliewedd, evidence-based.
® This necessitates a supplemental question:
(i) How secure is the evidence base for the psyebhitieatments which are used coercively?
And three further questions (relevant to the gdnelbility of psychiatric assessments):
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Before tackling this question, some perspective beprovided by examining medical
(i.e. non-psychiatric) practice both as to the harm thay ensue from, and the evidence
base for, general medical treatments.

In 2009, the Institute of Medicine reported on ¢vedence base for such treatments:

All too often, the information necessary to infotinese medical decisions is
incomplete or unavailable, resulting in more thaif bf the treatments delivered
today without clear evidence of effectivenéss.

Estimates of the extent of iatrogenic h&wucasioned by medical treatment are given
in Appendix land amongst the conclusions drawn are that, dfisi hospital
admissions:

— at least 3.7% are subjected to iatrogenic frarm

— €. 25-50% suffer adverse drug reactions [ADRs];

— such ADRs are grossly underreported.
It is also concluded that, in the absence of robustence to the contrary, similar levels
of harm should be assumed to occur in Irish psygbibospitals; it can be argued that
such a conclusion is unduly conservative in vieirstly, the legal barrier facing
anyone attempting to seek redress for negligerdtpayric treatment and secondly, the
poor standards of governance and record keepinglfoulrish psychiatric hospitafé.

Note latrogenic harm, in that it is unforeseen, camliséinguished from the so-
called ‘side effects® of psychiatric treatments which will be discuskger in
this chapter.

The maxim Primum non noceté® is one of the most important ethical principles

governing the administration of medical treatmerd has traditionally been interpreted

(ii) How aware are clinical psychiatrists of anyfidiencies in the evidence base for psychiatric
treatments which are used coercively?
(i) Do the treatment decisions of clinical psyatmists, accord with the known evidence base?
(iv) Do psychiatrists in their treatment decisiomgnifest an awareness of the likelihood, and the
severity, of the harm that may ensue from theippsed treatments?
" Institute of Medicine (2009).
8|.e. harm inadvertently caused by medical treatment.
The estimates given in Appendix | were based orirtbgtute of Medicine repoffo Err is Human
[Institute of Medicine (1999)]. In 2011, it wagmted that:
Over 10 years later, the problem of medical errensains and might even have escalated. In the
April issue ofHealth Affairs David Classen reports that as many as one ie fhaéents in the
USA encounters a medical error during a hospital.4L.ancet (2011)]
® See also the discussion in the Introduction.
19 See Appendix A; the difficulty in commencing cipitoceedings in respect of negligent psychiatric
treatment, forecloses one of the main avenuesrfoovering the extent of iatrogenic psychiatric harm
11 See, for example, MHC (2005), p.53He lack of governance in both management systaths a
clinical systems within the mental health serv&eath evident and disturbirig.
See also Walsh (19983(prg.
12 A 'side effects’ is foreseen but unintended, dggenic harm’ is unforeseen and unintended; the
distinction parallels that made in describing thasequences of a military action as being either
‘collateral damage’ or ‘due to error’.

187



as simply implying that the benefits to the patieindny proposed treatment must
outweigh the detriments. It will be argued 8ection Athat such an interpretation is
outmoded:

— in general medicindecause it does not accord with a physician’gatbn to

obtain a patient’s informed consent before comnmanany treatment;
— in psychiatry because now widely discredited treatments sudbbaomy,
were once justified by means of such simple besfdétriments or ‘best interests’
calculations. The appropriate response to suchrawilked procedures, should
not be simply a smug satisfaction comfortably conie the knowledge that these
are now discredited practices of a bygone erashotild be to question the ethical
principles which were used in their justificatiomdsto see how they may be
reformulated to ensure that similar practices @renagain occut:
An alternative interpretation of the maxim will b&#ered which (in relation to non-
coercive medical interventions) is in accord witbdarn doctrines of informed consent
and which (in relation to coercive psychiatric mtentions) would help to ensure that
procedures such as lobotomy are irrevocably coesdign the bowels of history.
This alternative interpretation has different insptions depending on whether the
treatment is coercive or consensual and will entt@dormulation of some ethical
principles relevant to medical treatments giveneurwbercion; in particular, it will
imply that the belief (seemingly common amongst ynasychiatrists) that the
unalloyed intention to benefit the subject of thercive treatment is, of itself, an
adequate justification, is not sustainable.
Of the ethical principles identified two are of esg@l importance:
(i) that the treatment must be grounded on evidéased studies;
(i) that the decision to treat must be basektly(seeinfra) on the interests of the
subject.
Sections R2xamines whether psychiatric clinical practicenis¢cord with the first

principle and, if not, whether a definable ‘harmVisited on one subjected to such an

131.e.‘First, do no harmi

14 Compare the criticism by the philosopher Gilliams of Holocaust films such as Schindler’s list
which, she states, degenerates into myth and semtiatity and “..It leaves us ... piously joining the
survivors putting stones on Schindler’s grave ima¢$. It should leave us unsafé’... She contrasts it
with the work of Borowski which, she states:

. makes you witness the brutality in the mostuttsing way for it is not clear from what
position, ... as whom... you are reading. You emelgkigg in horror at yourself, with yourself
in question.

Rose, G. ‘Beginnings of the Day — Fascism and sspr@tion’ in Cheyette & Marcus (eds.) (1998):242-
256; at p. 242.
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intervention; an analogous examination in relatmithe second principle, is undertaken
in Sections C

A broad classification of the types of harms thalyrbe occasioned by coercive
psychiatric treatment is undertakerSaction Dand the chapter’s conclusions are
summarised.

Some points of clarificatiorThe acts of coercive treatment being discussetere
to sustained medical interventions and not, fongxa, to isolated acts of
restraint such as are discussed in Chapter 1.
Secondly, the grounds for consideration of coertieatment arsolelythe
interests of the subject and not the interestgtare’® The argument being
developed at this point is tlf&tage largument; interventions justified partly on
the interests of other§fage 2and3 arguments which incorporate issues of
dangerousness] will be discussed in Chapter 6ratitei Conclusions.
Section A: Some ethical principles relevant to coer

treatment.

An example of a general medical treatment is dsetisnSubsection A.&nd enables
the ethical principles governing consensual andobee treatment decisions to be
distinguished and the application of these prirsgb decision making for consensual
treatments to be discusse&dlipsection AJ2

The application of the principles to coercive tneants is discussed Bubsection A.3

where some conclusions are also summarised.

A.1: An example from non-psychiatric medical preeti
In 2002 theNew England Journal of Medicimqriblished a study on the effectiveness

of arthroscopic surgery as a treatment for ostbotist The operation is performed on
at least 225,000 Americans each year at a cosciess of a billion dollar® The study
compared the results of surgery with ‘placebo syfgehere the patients were sedated
whilst surgeons performed simulated surgery. Tadysconcluded thatthe outcomes
after arthroscopic lavage or arthroscopic débridetherere no better than those after a

placebo procedur&™

15 Where the examples given included that of a finestapping a father from entering a burning houose t
save his child and that of a climber who is suffgrirom altitude sickness, being forcibly brougbtah
the mountain.

Such interventions were discussed in the Introductind were termedjtiasi-coercive interventiohs
they will be discussed further in the Conclusions.

16 Hence the interventions in question would be sintib vaccinations undertaken in the interestsief t
subject rather than, for example, the forciblettreant of a carrier of infectious diseases (prinyaril
undertaken in the interests of others).

17 Mosley(2002).

18 Kolata, G. (2002). ‘Arthritis Surgery In Ailing Kaes Is Cited as ShanThe New York Timeduly 11.
9 Mosley (2002), p.81.

18¢



The medical ethicist who helped design the stuidyed 'Here we are doing all this
surgery on people and it's all a shaff. An editorial accompanying the study
wondered whether the procedure would be abandoned:

There's a pretty good-sized industry out thereithpeérforming this surgery, ... It
constitzutes a good part of the livelihood of sontb@pedic surgeons. That is a
reality

A past president of the Academy of Orthopaedic &omg, casting doubt on the
findings, said that the study's population wastypical of what he had seen in his
private practicé? other dissenting surgeons stressed the imporgfdimical

judgement®

In 2008, a second study was published [Kirkley @DWhich added further weight to
the contention that arthroscopic surgery was té lienefit; it compared the surgery
with physical and medical treatments and found tiathroscopic surgery for
osteoarthritis of the knee provides no additionahéfit to optimized physical and

medical therapy™®*

In an attempt to determine the actual effects e$¢hstudies on clinical practice, one of
the authors of the 2002 study was interviewed amdneented:

What happened after our study was that organizépedics rallied the troops to
try and discredit our study as much as possibleeopk continued to practice the
way they practice®

In an editorial accompanying the publication ofitéry (2008), the author of the earlier
study commented that after its publication in 2@@2surgery became even more

popular. ... It really didn’t change practice, andethare doing a lot of it?

The reactions to these studies make clear theregto®nfidence that many surgeons
place in the validity of their clinical judgementen to the extent of allowing it to
prevail over evidence-based studies; a disintetasteerver might suspect that this
confidence is a manifestation of professional andrfcial interests which (as will be

seen later in this chapt&hare far from unknown in clinical psychiatry.

20 Kolata (2002) $uprg quotingDr. Baruch Brodly.

L bid.

22 pjd.

2 Ewing & Ewing (2002): The selection of patients is all important in adicopy. ... One could
therefore predict, in advance of the study, theiltsghat were obtained in a very elegant fasHion.
24 Kirkley (2008), p.1097.

% Kolata, G. (2008). ‘A Study Revives a Debate othfitis Knee Surgery'The New York Time&0
September.

2 |bid.

%" See also Appendix J.
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A.2: Consensual and coercive treatment: differitigaal
obligations

The maxim Primum non noceras discussed i\.2.1 Some of the cognitive biases to
which clinical judgement is particularly suscepilalre discussed i.2.2 the
importance of these biases can be minimised -aat |gheoretically — in relation to
consensual treatmerA 2.3 but such mechanisms are not available in relaton
coercive treatmenfubsection A.@nfra)].

A.2.1: The maximPrimum non nocere

As mentioned at the beginning of this Chapter tiésim has been widely understood
by clinicians as meaning:
— ‘Act in your patient’s best interesty

— ‘Act so that any harms occasioned by the treatménbevoutweighed by its
benefits

| suggest that it is also capable of a differetenpretation which, | argue, is more in
accord with (in relation to consensual intervergiatine doctrine of informed consent
and with (in relation to coercive psychiatric intentions) the obligation on modern
clinical psychiatrists to ensure that procedurehiss lobotomy can never again occur

under the guise of psychiatric treatment.

This maxim which is often translated &srst, do no harr is discussed by Markel
(2004) who states that the closest that Hippocfatesne to enunciating this particular
principle was in urging physiciansA$ to diseases, make a habit of two things — to
help, or at least, to do no hartA’
Stated thus, the principle falls into two parts:

— an injunction to help, and

— an injunction to do no harm.
The question then arises as to which of these atijpms should have priority: the first
over the secori (the ‘permissive’ interpretation) or the seconeothe first (the
‘preclusive’ interpretation)?
Stated in such a fashion the problem is undulyrs®d and requires a degree of

refinement and nuance:

%8 Tg whom the principle is often credited undertitie ‘ The Hippocratic Oath

29 Markel (2004), p.2026.

% The belief that the first principle should havéopty over the second may be due to the all to cmm
assumption that ‘help’ is necessarily beneficiaé €. S. Lewis quotation [see this Chapter heading
suprg as well as Philippa Foot’s analysis [see Intrdougd should be sufficient to counter any such

belief.
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(i) in stating that the injunction to help has pitipit is not suggested that this
should be interpreted as permitting a disregardirany harms that may ensue
but rather as requiring that the harms which magdoasioned by the treatment
are judged to be outweighed by its benefits;
(i) the statement that the injunction to do norhdras priority, should be
understood subject to the following:
Firstly, the term ‘*harm’ requires a gloss: transient hgirasdiscomfort]
need to be distinguished from more serious harneslatter being those
that, if long lasting, a psychiatrist would be uliwg to countenance in his
own life unless offset by very substantial, andvprg benefits; these serious
harms might be better described by the term ‘inmpairts’. The
irreversibility of a harm is also relevant in asseg its seriousness; the
default assumption being that it should be deemédxttserious unless the
contrary is clearly shown.
Secondlyharms which are of such a nature as to be ouheditpy the
benefits of treatment, are defeasiblle:
— (in the case of consensual treatment) by theardrof the subject;
— (in case of non-consensual treatment) by theamrof a court or by a
prior consent of the subject (given when competeytneans of a power of

attorney or an advance directive.

The following example may help indicate why themwtinterpretation should be

preferred:

Imagine circumstances where a physician honestigugsl that his intervention
would help; imagine next that his intervention atfuycaused harm which he had
not foreseen but — had he been more diligent iamadysis of possible harms and
more alert to the possibility of their occurrenceodld have been readily
predicted. Could he be said to satisfy the prie€p

| suggest not and that whilst he may have satigfiedrinciple when understood in its

permissive sense, he did not satisfy the prinaifien understood in its preclusive

sense (interpreted as an injunction to exert fjetice to ensure that harm is not a

consequence of the intervention).

The application of the proposed interpretatiorhef maxim to consensual interventions

[in Subsection A.2.3] will show that the proposetérpretation is in accord with

current best medical (and legal) practice in thaecessarilyequires adherence to the

31 Much as the obligation on an individual not toagsanother is in some circumstancesy(in a sport
such as boxing) defeasible by the prior consettaif other.
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doctrine of informed consent; the traditional iptetation, in contrast, reflects a
medical paternalism which was common in an agerbdfe need for such doctrines

was recognised.

The application of the proposed interpretationdercive interventions is discussed in
Subsection A.3 but first [Subsection A.2.2] it ecessary to briefly examine the
susceptibility of clinical judgement to cognitiveabes because it is from the recognition
of the prevalence of such biases, that the negdssievidence-based treatment

decisions becomes paramount especially in relati@oercive treatment.

A.2.2: Susceptibility of clinical judgement to cotwe biases.

Kaptchuk (2003) discusses some of the cognitivedsido which medical practice is
most susceptible; those most relevant to the ptesemnext are:

- Rescue biagiscounting data by finding selective faultshe £xperiment;

- Auxiliary hypothesis biasntroducingad hocmodifications to imply that an
unanticipated finding would have been otherwise thedexperimental conditions
been different;

- Confirmation bias¥ describes the tendency to seek and find confirmator
evidence in support of existing beliefs and to ignor reinterpret disconfirmatory
evidence.

It can be argued that the surgeons who disseraedtiie findings of the studies on
arthroscopic surgers(prg exhibited all of these biases.

The above list of biases is by no means exhausfitleose occurring in clinical
medicine; Dowie & Elstein (1988), for example, erapise the importance of the
‘hindsight bias™ especially in relation to the review of earlierghiastic decisiond’
However, of the biases of most relevance to arsassent of the reliability of clinical

judgement, ‘confirmation bias’ is the most impottan

Nickerson’s (1998) study of the confirmation biggims with a quotation from the
literature:“Confirmation bias is perhaps the best known angmadely accepted
notion of inferential error to come out of the taéure on human reasoning® and

then turns to its definition:

32 See Chapter 3.

33| e.viewed in hindsight, it seems as if the outconmsdda not have been otherwise.

34 0p. cit.,p.377:“The presence of the bias suggests that individirtais study tried to make sense out
of what they knew had happened rather than analyfia available data independently.”

% Evans (1989).
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As the term is used ... generally by psychologisteficmation bias connotes a
less explicit, less consciously one-sided casedimgjiprocess. It refers usually to
unwitting selectivity in the acquisition and useesfdence®®

Nickerson sees evidence of the operation of theihighe multiplicity of treatments
which are now discredited but which had previousen widely and uncritically
accepted doubtlessly on the basis of clinical jueigin

It appears that people's beliefs about the efficdgpecific treatments were
influenced more strongly by those instances in wiieatment was followed by
recovery than in either those in which it was nothose in which it occurred
spontaneously.

Nickerson also notes that:

... despite the fact that clinical diagnoses basedase statistics tend to be more
accurate than those based on clinical judgmenitsgieins typically have greater
confidence in their own judgments than in thoséveerstatistically from
incidence datd’

The tendency to clinical overconfidence can, ineggahmedicine, be tempered by the
existence of definitive chemical, biological or nelogical test results; in contrast,
psychiatric overconfidené®is not chastened by any such requirement simptguoe

such tests do not exist.

The existence of such cognitive biases normallglpde the clinician becoming
consciously aware of his erroneous judgement; hewigsseems that even his
becoming aware is no guarantee of his acknowledgeaig¢he erroneous judgement.
One commentator has used the temmedical narcissistgo refer to those clinicians
who:

... find the disclosure of an error to be too mucla challenge to their self-image
of competence, control and "treatment-oriented$dcudHence, they have a
tendency to rationalize the error as unavoidabienportant, or unnecessary to
reveal because it will not change the outcde.

A.2.3: Consensual treatment

A surgeon who, on the basis of his clinical judgateecommends, for example, that a
particular patient undergoes arthroscopic surganst — if the requisite consent is to be
valid — fully inform the patient not only of the ggibility of adverse effects (with their
attendant probabilities) but also of studies wlaofjue against the use of such a

treatment. The consent — which is a legally nesrggzrerequisite for the surgery — is

% Nickerson (1998), p.175.
%7 Ibid., p.189.

38 See Appendix F.

%9 Rosenthal (2005).
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aninformedconsent; a putative consent obtained in the alesefritill objective
information lacks validity.

Once the subject has received the information ameexercise his own independent
judgement. He can decide whether, based on hiseaperience, the clinician is
worthy of his trust or he can seek further inforimaior a second professional opinion.
Finally, his giving or withholding of consent istdeminative of whether or not the
surgery proceeds.

If, in such a situation, the subject decides tapeal with the surgery then (being an
autonomous adult) he has knowingly accepted tleofirarm. By assuming this risk
of harm onto his own shoulders, he has discharigeel@tion to that particular harm)
the clinician’s ethical obligations embodied in thaxim ‘First, do no harrheven if, in
the particular circumstances, harm — and only haensues. The situation is otherwise

in coercive treatment.

In summaryin a setting where consent to treatment is reguino objection can be
made to a clinician relying on his clinical judgerhéo:
- advocate a particular treatment even in the fa@iolence-based studies which
cast doubt on its efficacy, provided full and detiinformation is provided; and,

- where informed consent is obtained, to administertteatment.

A.3: Coercive treatmeftt

The following questions fall to be discussed:
(i) Can coercive psychiatric treatment decisiondased on a clinical judgment
which conflicts with evidence-based studies?
(i) In the absence of relevant evidence-basedessud it ever permissible to base
coercive psychiatric treatment decisions solelglarical judgment?
(iii) Is the intent to act in a subject’s best m#gts a sufficient justification for the
coercive administration of treatment?
In making coercive treatment decisions — in conti@sonsensual treatment decisions
(suprg — the psychiatrist’s obligation to ‘do no harntéarly cannot be dischargedc
the mechanism of obtaining a subject’s informedsenih, hence the psychiatrist’s
obligation to do no harm has an heightened impo#gatiis requires a re-examination
of the roles appropriate to clinical judgement emdvidence-based studies in the

making of coercive treatment decisions.

“%In circumstances where a coercive intervensionpliciteris justified on the grounds of, for example,
dangerousness to others; though such circumstameg fustify confinement they may not necessarily
justify coercive treatment (sémfra).
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The role of clinical judgement in coercive treatmeecisions is discussed 3.1, the
psychiatric assessment of ‘harm’ AmB.2and the use of ‘best interests’ as a

justification for coercive treatment, &3.3 Some conclusions are drawnAir8.4

A.3.1: Clinical judgement in relation to coercivedtment

The injunction tlo no harm’does not meardd not intend to do harinstill less does it
mean‘hope to do no harm’hence implicit in the injunction is a further ingtion to
become as fully cognisant as is possible of therg@tl harms that may result from the
treatment being proposed. The susceptibility michl judgement to cognitive biases
has been discussed above and it is in the natugecbfbiases that the likelihood of
harm will be minimised if not ignored and, corresgmgly, the likelihood of success
will be enhanced; hence, in all but the most exoept circumstancéSunalloyed
clinical judgement is not an adequate mechanismadprdging that a proposed

treatment will not occasion harm.

There is a further reason for disallowing the usenalloyed clinical judgement which
is of singular relevance to the practice of coexrggychiatry, namely that the clinical
psychiatric assessment of what constitutes ‘haoma’ $ubject in the context of
psychiatric treatment, is — as is shown in theofeihg examples (and later in this
chapter) — particularly unreliable. In Irelande tlck of effective judicial oversight and
effective access to the courts, are possible rea®orsuch continuing lack of

sensitivity*?

A.3.2: The psychiatric assessment of ‘harm’: soma®les

In discussing the Manweiler ca¥ethe question was raised as to whether his being
coercively medicated with antipsychotics could bmeraccurately described as a
‘damage’ rather that as a ‘treatmefit Manweiler had been wrongfully medicated for
ten years to the extent that he described himsdltieguently feeling like a zombie*®

yet in an extended discusstfof the legal judgement by some eminent Irish

1 Such as, for example, the use by Oliver Sachsddpa as a treatment for sleeping sickness as
described in his bookwakeninggSachs (1983)].

In such exceptional situations where evidence-baggdles are unavailable, the approval of a court
should be a minimum requirement; as to the advisabf such a requirement see, for exam@ggrson
v Swayz€2003) (nfra).

“2 See Introduction and Appendix A.

3 See Appendix H.

4 The term ‘treatment’ — in contrast to, say, ‘plimnent’ — connotes a benefit rather than a detriment
5 Browne, V. (2005a). ‘False imprisonment: The stofyohn Manweiler'The Village 5 May.

“% Excerpts are given in Appendix H.
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psychiatrists, they were quite sanguine about angntihat had been visited upon

Manweiler. Similar observations can be made iati@h to the Juklergd cade.

In times past some eminent psychiatrists have kowitany suggestion of disapproval —
made explicit the equation of psychiatric treatmeit ‘damage’;
Sullivan (1964) in describing the effects of ECTdobotomy, stated:

... [the patients] are reduced in human capabilaied drop back from a world the
complexities of which provoked some insoluble cohibf adaptive impulses to
one simpler and within the range of their survivingnan abilities. Mental
disorder is thus rectified by acquiring a mentdede ..*

Walter Freeman, famous for pioneering the use lmbtlomies, stated:

The greater the damage, the more likely the reomssi psychotic symptoms ...
Maybe it will be shown that a mentally ill paties#n think more clearly and more
constructively with less brain in operatih.

To the suggestion that lobotomized patients hast theirsouls, Freeman responded:

Even if a patient is no longer able to paint piesjmwrite poetry, or compose
music, he is, on the other hand, no loraghramed to fetch and carry, to wait on
tables or make beds empty cans®

A 2003 Canadian caSeprovides a good illustration not only of ‘treatrtieas ‘damage’
and lack of sensitivity by psychiatrists to possibarm but also of the poor reliability of
psychiatric clinical judgement. The details of ttzese are outlined by O’Neill (2005):

... an exceptionally intelligent scientist who suééifrom bi-polar disorder was
detained in a psychiatric hospital after havingrbieind not criminally
responsible because of his mental disorder ofingeteath threat¥.

Two psychiatrists decided to treat him with varipsgchoactive medications including
antipsychotics. Under Canadian law, the subjeBrfdessor Starson] had the right to
challenge this decision in the courts. After nunusrappeals the matter finally reached
the Ontario Court of Appeal which, in upholding thegient’s right to refuse treatment,
stated:

The patient recognised he had psychiatric problefe appellants however,
could adduce no evidence to the effect that artii@fmany psychiatric
medications forced on the patient in the past vad leelped him.

... at the root of the patient’s refusal was theaftd the medication on his
scientific work. He found that the medication waslow his brain to the point
where he could not pursue the thing which gavdifieisneaning namely his
scientific research®

" See Appendix G.

“8 Op. cit.,p.171. [Emphasis and explanatory brackets in raig)i

9 Quoted in Corry, M. (2008). ‘Barbaric age of et@cshock ‘cure’ must vanistrhe Irish Times25
June.

*0 Eisenberg (1998).

51 Starson v SwayZ£003).

52 0p. cit.,p.268.

%3 |bid., p.269.



The psychiatrists appealed to the Canadian Sup@oue which, in rejecting the
appeal, held that:

There was no evidence that the proposed medicatsnikelyto ameliorate
Professor Starson’s condition. ... Dr. Posner ndtetlin generalonly 60 percent
of patients treated with neuroleptics respond faably to new treatment. The
evidence does not suggest that Professor Starsold adl into that category. He
stated that medication attemptsVe always been the most horrible experiences
of my life’.>*

The evidence indicates that the dulling effectmetlication transformed
Professor Starsonrito a struggling-to-think ‘drunk™,a result that precluded him
from pursuing scientific research.

The court adopted the findings of an earlier chaéneuroleptic medication carries
with it: “... significant, and often unpredictable, short teamd long term risks of
harmful side effects™®

The incongruence between the psychiatrists’ betiatsthe court’s findings is stark; the
hubris displayed by the psychiatrists was only nadeifest by virtue of it being
possible under Canadian law to subject psychiagmtment decisions to extensive
forensic scrutiny — a seeming impossibility undemrent Irish Law?’

A.3.3: ‘Best interests’ — a justification for coare treatmer?

Some eminent modern psychiatrists have defendedisthé an earlier era, of now
discredited psychiatric treatments such as lobotantycolectomie$ on the grounds
either that the treatments were the only treatmavagdable at the time or that the
psychiatrists in question were acting solely inlilest interests of their patients, thus
implying the adequacy of such defences.

The use and defence of lobotomy is discuss&d33.1 and of colectomy, i#\.3.3.2

The adequacy of the proposed defences is discusged.3.3

It is important to note that knowledge of the defietus consequences of both

lobotomy® and colectom}’ was available when the procedures were in genseal

* Starson v SwayZ£003), Para. 98; [Emphasis in original].

%5 |bid., Para. 102.

*%|pid., Para. 101.

" See Appendix A.

°8 The removal of the colon. [See Scull (2005), p.51

*9 Trangy & Blomberg (2005):
Mortality was especially high in the early year8:df the first 35 lobotomies on women resulted
in death. ... There is no reason to doubt that Notsvedical and public health authorities were
aware of this high mortality rate. (p.109).

Trangy (1996):
... Neither can ignorance of damaging effects be aseal justification since such effects were
discussed very early in the development of theesyrgFinally, the patient’s own suffering did
not seem to be a significant factor. Rather, lobot seems to have been primarily a way of
controlling troublesome patients ...
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A.3.3.1: Lobotomy

The psychiatrist Raj Persatidbegins his review of a bo¥kon Walter Freeman, thus:
“Aside from the Nazi doctor Josef Mengele, the Uffosaeirgeon Walter Freeman
ranks as the most scorned physician of the 20ttucgh The review, however,
concludes with the assessment that:

This extremely sympathetézcount of Walter Freeman reminds us that doctors
have, at theery least, courage in such attempts to engagediffibult and
dangerous conditions — which the popular medighéirrush to condemn, fail to
appreciaté®

The lobotomy which had been popularised by Freemad been developed by Egas
Moniz, a Portuguese neurologist for which he hashteavarded the Nobel Prize in
1949. Recognising the harm occasioned by lobotdheyNorwegian government has
offered compensation to survivors of the operatind there have been calls for the
revocation of the Nobel PriZ8. However Bengt Jansson, Professor of Psychiatry at
Karolinska Institutet in Sweden, believes that scals are inappropriate:

At that time there did not exist any effective treant whatsoever for
schizophrenia, and the leukotoffiynanaged at least to make life more endurable
for the patients and their surroundings. ... Howeleee no reason for

indignation ... as at that time there were no otlterratives! ... Actually, | think
there is no doubt that Moniz deserved the Nobeief¥i

Jansson’s statement merits some comment:
() his contention that the operatiomanaged at least to make life more endurable for
the patients and their surroundirigs difficult to reconcile with firstly, a mortaly
rate in excess of 50% in the early years and ségondh the awarding of
compensation by the Norwegian Parliament in 1998utvivors of lobotomy’
(ii) his conflation of the patient’s interests witie smooth running of a hospital

(“more endurable for the patients and their surromggi )68 also deserves criticism.

(i) his plea that, &t that time there were no other alternati’ean be a defence only

if a universal medical duty to acii-. a ‘therapeutic imperative® — exists; as pointed

¢0 See Freeman (200Sypra

®1 Raj Persaud is Senior Lecturer in Psychiatry atlthiversity of London and Gresham Professor fer th
Public Understanding Of Psychiatry.

62 El-Hai (2005).

&3 persaud (2005).

¢4 Goldbeck-Wood (1996).

5 .e. lobotomy.

® Jansson (1998).

7 See Trangy & Blomberg (2005)pra.

%8 [Emphasis added]. See also Trangy (139@ya “Finally, the patient's own suffering did not seem t
be a significant factor. Rather, lobotomy seemisaiee been primarily a way of controlling troubles®
patients”

% See, for example, Paul (2004).
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out earlier and despite urgings to the conffémhere is no such medical duty ‘to

act’.

A.3.3.2: Colectomies

The psychiatrist Hugh Freeman, in reviewing SMIQ5), summarised its conclusions
regarding the psychiatric use of colectomies: Gotto was the surgeon responsible
for the development of the procedure, had repdhiatd85% of his cases had recovered.
However, despite an independent review which faupdst-operative mortality of

45%, the procedure was not stopped. Freeman, lywewncludes that:

Cotton was not, in fact, a sadistic monster; hepsirbelieved that everything he
did was for his patients' benefit. ... Any objectidram patients or relatives were
brushed asidé"

A.3.3.3: Inadequacy of the defences

The goal of the above discussion was not to rethsitdebate concerning now
discredited psychiatric treatments but rather tots®v, when modern psychiatrists
comment on the probity of using such treatmentsodyintentions’ or ‘lack of
alternatives’ are regarded as exculpatory. Thiebebmmon to these (modern)
psychiatrists, is that the unalloyed intention ¢éméfit the subject is, of itself, an
adequate justification for a coercive treatmefithé proposed interpretation (A.2.1
suprg of the maxim Primum non nocerds correct then this belief is mistaken.
Under such an interpretation, the primary obligafdaced on a psychiatrist by the
injunction ‘Primum non nocefas to do no harm; if the psychiatrist is not “Walgh

"2 that harm [impairment’ will not ensue then he must desist from the

certain
intervention’® His belief that the probable benefit will outwieithe harm is not
sufficient; neither is his belief that he is actinghe best interests of his patient; neither

is his belief that he has ‘no other option’.

0 See, for example, ter Meulen (2008)gra) and his suggestion that..“in clinical practice there is a
duty to act. Physicians have an obligation to dodjto their patients .

"1 Freeman (200%upra

2 The phrase “well-nigh certain” is intended to dése circumstances where not only is it the bedief
the vast majority of clinicians that such an intartion will not cause impairment but that no (mitr
school of clinicians exists, which argues thatdid cause impairment. Thus, for example, whiist t
majority of clinical psychiatrists might believeatithe use of ECT causes no impairment; a min¢sig
infra) believe that it does; accordingly it could notdaéd of ECT that it is “well-nigh certain” thatdbes
not cause impairment.

3 See gloss on ‘harms(pra.

"1t will be proposedififra) that in such circumstances the psychiatrist caealpp the courts for
permission to proceed with the intervention unélerdupervision of the court; appeal can also beenad
an advance directive or to a representative wjgbwer of attorney if such have been put in place.

20C



A.3.4: A summary of some ethical principles goveogcoercive
psychiatric interventions

| wish to summarise the above discussion in th# lig the reinterpretation of the

maxim ‘Primum non nocereroposed earlier:
(i) The primary obligation placed on a psychiatrist the principle Primum non
noceré is to do no harnd® In relation to a proposed coercive treatment, this
obligation implies that the psychiatrist must bdlwegh certain that the proposed
treatment will not entail any impairment. In tHesance of this criterion being
satisfied, the psychiatrist must desist from thetemplated interventioff.
However, the principlePrimum non noceras an ethical obligation placed on the
shoulders of the clinical psychiatrist by virtuehi$ role as a medical practitioner
and — much like the obligation to do no harm cdéddischarged by the subject
in the case of a consensual intervention, takiegbtirden onto their own
shoulders — can also be discharged by the psyistis¢ieking the permission of

the courts to proceed with the intervention.

(i) In relation to coercive psychiatric treatmerttse requirement that a proposed
treatment does not occasion impairment must béaiged’’ not by means of
unalloyed clinical judgement, but on the basisviflence-based studies; a similar

requirement applies to the evidence of benefit.

A third conclusion flows from the intrusiveness asioned by psychiatric treatment:
(iif) Because a coercive psychiatric treatment lnge a trespass on the autonomy
and dignity of the subject additional to that inxex in a coercive psychiatric
detention, it requires an additional justificatithis is so even in circumstances
where firstly, the ‘no harm’ criterion is satisfiadd secondly, there is clear
evidence of benefit.
This last conclusion is included to emphasise dhdgtention which is justified in the
interests of others [thBtage 2and3 arguments], does not necessarily imply the
permissibility of coercive treatment. The discogsin Chapter énfra on the coercive
treatment of those adjudged dangerous to otheusésg in part, on the attitude adopted
by medical (non-psychiatric) practitioners to thessuch as sex offenders or those

suffering from infectious tuberculosis — who presglanger to others. Whilst the

> Harm in the sense of impairment (segrg.

" In particular, the clinical assessment that a seg coercive psychiatric treatment is in the ‘best
interests’ of a subject, or that the anticipateddbiés outweigh the detriments, or that no altaxusat
treatment is available, are not sufficient to d&ge the obligation to do no harm.

"In all but the most exceptional circumstances fsgEd.
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medical practitioners might in certain cases sand coercive intervention such as
detention, they exhibit a grave reluctance to deelg administer treatment. It is
convenient for the purposes of furthering the dis@n inSection Kinfra), to
anticipate one of the conclusions to be drawn iaglér 6 which is to the effect that:

Whereas a coercive psychiatric interventierg(detention or restraint) may, in
some circumstances, be justified by the interefstéhers, these interests do not
justify additional coercive measures under thegoispsychiatric ‘treatment’.

If the coercive administration of psychiatric tmaa@nt to a subject whose detention or
restraint is justified by the interests of othemgmot be justified by an appeal to these
same interest® thena fortiori the interests of others cannot justify the coercive
administration of psychiatric treatment to a subgitained or restrained in his own

interests. This leads to the fourth conclusion:

(iv) A decision to coercively administer psychiatiieatment must not be influenced
by assessments of the interests of others, but meugtoundedolelyon an

assessment of the interests of the subject.

Section B: Current psychiatric practice and thetiSe
principles: a reliance on evidence-based studies?

Although, in theory it is possible to determine hcasely everyday clinical psychiatric
practice embodies the ethical principles outlime&ection A, in practice it is difficult if
not impossible: in Ireland, for example, the padanslard of record keeping in relation
to psychiatric treatment decisidhgrecludes any retrospective assessment as to
whether these decisions were in accord with eviddrased practice; and whereas in
other countries clinical record keeping in relatiortoercive psychiatric treatments may
be of such a standard as to permit such retrosgeatidits, these — as is discussed in
Subsection B.% are not only rare but also of limited value.

A feature underlying the presumed usefulness di suits is the presumption that
published studies which purport to be evidence-dhaae in fact so +e. that they are
methodologically sound, objective studies untairigdinancial, or other, interests and
fully reflective of the experimental evidence unemd during the study. Such a

presumption is often unjustifie@{ibsection B]#° and this considerably complicates

8 The medical obligation talo no harmhas been invoked against medical doctors and ah@eglth
professionals working at the Guantanamo Bay pnsloa failed to document medical evidence of the
intentional harm of nine detainees. See lacop@dd.1).

® SeesupraMHC (2005)and Walsh (1998).

80 See also Appendices P, K and L.



the task of assessing the level of psychiatridiimeat decisions which are soundly

based on an objective assessment of all availxipkerenental and clinical data.

B.1: To what extent are coercive psychiatric treatitndecisions
grounded in evidence-based studies

Having posed the questiofs“psychiatric treatment evidence-based&ummers &
Kehoe (1996) begin their discussion by statindye“know of no published study of the
extent to which psychiatric interventions are enitiebased® The authors report the
findings of a 6 week study of 160 treatment deaisitelating to 158 subjects and
conclude that:

Evidence was identified to support 85 (53%) intatiens. The most frequent
were specific drug treatments for depression (n=8i6l) psychotic symptoms (n=
10). ... We relied on authoritative reviews and vkelbwn evidence for our
evidence of treatment effectiveness.

The weakness of the conclusione- that “evidence was identifiéd- in addition to:

the authors’ belief that the figure of 53% is aem@stimaté?

the fact that the identity and status of theuthoritative reviews and well known

evidencéwere undocumented by Summers & Kehoe (1996),

the extremely limited nature of the study,

the doubts that have been cast on the reliabifitpany of the studies which
supposedly validated the use of antidepressanaatigksychotic drug treatments
(infra, Appendices K and L),

amount to a less than ringing endorsement of thestmess of an evidence base

supporting psychiatric treatment decisions.

A similar question to that of Summers & Kehoe (19@@s posed in Geddes (1996) but
this study is similarly limited both in scdfend methodolog§* Geddes (1996) begins
by citing an estimate that only 10-20% of all madlioterventions are evidence-based,
however he argues that the assessment of the piapof interventions’ is not
apposite and that “.it is more meaningful to estimate the proportidmpatients in

common clinical situations who receive intervensitised on evident&

8 0p. cit.,p.409.
8 |bid., p.410: 1t is likely that we overestimated the extent taciievidence underpins clinical
management ... “
8 The study was limited to an analysis of the treatts given to 40 patients admitted to an adult géne
psychiatric ward over a 28 day period.
84 0p. cit.,p.215: “... [The lead authorjas responsible for the care of all but two pateintluded in
gge study, although treatment was often initiatgdioctors who were not consultafits.

Ibid.
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Utilising such a measure, he cites a study to tleetethat in general medicine “.over
50% of patients receive treatment based on evid&noerandomised controlled
trials.” %€ — a level that Geddes (1996) concludes is sirtolanat which his study had
found in psychiatry: “.. with patients as the denominator, most primardios
interventions given to psychiatric inpatients aesed on evidenc¢&’ The weight to be
accorded this finding is considerably diminishedigw of his closing remarks:

However, we cannot conclude that there is systealftireviewed and readily
available evidence for most psychiatric intervemsio The evidence was difficult
to find and we only found two usable systematicaeg of randomised controlled
trials. ... There is also an urgent need for systemaviews of the randomised
controlled trials ... which have been undertafn.
A further study [Geddes & Wessely (2000b)] — in toairse of its examination of the
justification for the plethora of clinical practice guidelines ... that leaveen showered
on psychiatrists ... over the last dec#de- notes that, in relation to most psychiatric
treatments:

We are often reasonably sure that a treatmentsofi@me overall benefit, on
average. But we are less certain that the treatsieuld always be used for all
patients. ... There is no shortage of evidence iclpsyry. ... However, the
quality of the existing evidence is often poor &#mel primary studies are
disorganised’
Deficiencies in the evidence base for standardipagric treatments can also be
gleaned from studies which had a more indirectgo€urrier & Allen (2000), for
example, state:

The most common medication strategy in psychiamergency settings is the
use of haloperidol and lorazepam in combinationAlthough this practice is
generally regarded as safe and effective, the ee&leupporting it is remarkably
thin, with only two randomized, controlled studtealling 118 subjects:

Underlying the previous discussion is the beliett $pecific pharmacological
treatments are used to treat specific disordemseter the truth of any such belief is
seriously undermined by an observation made byip$h{2010). Phillips who is
Clinical Professor of Psychiatry at Yale, states:

The list of problems with the DSM-1V is well knowi.hey include the
significant degree of comorbidity among patierttg, telated problem of poor
separation among DSM-IV disorders ... as well agpthar separation of disorder

8 |bid.

8 Op. cit.,p.217.
8 |bid.

8 0Op. cit.,p.83.
% |bid.

1 0p. cit.,p.719.
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from normality, the dramatic non-specificity of pheacologic agents in treating
the various disorders ... our current practice ofgigust about every class of
psychotropic to treat just about every class obrdier>?

The final comment is a damning indictment of attésip portray modern psychiatry as

a rigorous scientific discipline.

Given that sound and conclusive evidence in reidtiopsychiatric treatments is sparse,
the question arises as to whether clinical psydhtatact in accordance with it on those
occasions when it does exist. It seems that dweexistence of sound evidence that a
particular psychiatric treatment is efficacious aaék, is no guarantee of its use. No
less authoritative a source that a Past Presidehé @&merican Psychiatric Association,
has stated:

Most psychiatrists with whom I've talked agree iimgiple with the approaches
for which there is an evidence base, but few algtugle them or prescribe their
use?®
The treatments to which Sharfstein refers arehémbain, psychosocial treatments and
he suggests that the reason for abjuring suchgtesran favour of pharmaceutical
treatments lies in the excessive influence wielopthe pharmaceutical companies over
professional psychiatryf. His analysis echoes that of Wiggins & Schwar&9g)
(suprg who spoke of thedlective affinity that exists between the profession of
psychiatry and the pharmaceutical industry, amffiwhich is mutually beneficial.
The benefits to the pharmaceutical industry areesetlent; the benefits accruing to
psychiatry are more indirect: by cleaving closelyatmanifestly science based industry,
psychiatry absorbs — as if by a process of osmos@ne of the prestige of science;
furthermore, the alignment of the psychiatric pssfen with pharmaceutical treatments

helps differentiate clinical psychiatry from clinigpsychology in that onfy

%2 0p. cit.,p.10.

%3 Sharfstein (2006), p.3.

% Sharfstein (2005) touched on some of the reastiystiiis might be so:
We do not ensure quality in our own ranks. Outeswysof self-discipline is erratic, inconsistent,
and also not in the public interest. We allow aaaceptable rate of medical errors in our practice,
even as we campaign for tort reform. We havehlettiopsychosocial model become the bio-bio-
bio model.
... While there are many ethical areas for improvetrienme briefly mention the topical issue of
the relationship between psychiatrists and therphaeutical companies. It is my view that these
relationships have been rife with the appearana®ifiict of interest and frankly with conflict of
interest itself.

95 By virtue of their training as medical doctorseté are, however, proposals in some US States, to

permit prescribing by psychologists; see, for exi@mpies (2010a):0Otherwise[GR: i.e. unless vetoed]

Oregon will become the third state in the countigleng with New Mexico and Louisiana — to grant

“prescribing privileges” to specially-trained psyologists’
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psychiatrists have the right to prescribe pharmuiamzmlureatment§‘.5 The excessive
influence of the pharmaceutical industry on bothichl and research psychiatry, lies at
the heart of much of the criticism levelled agasgbposedly sound evidence-based
studies of psychiatric treatments and will be dised below.

It should be noted that the risk of harm occasidne@dsychotherapeutic treatment is
considerably less than tRataused by pharmaceutical treatm&rtence if — as
suggested in Section A — the primary obligationaercively treating a subject is to
refrain from causing harm, then psychotherapetgigtinents should clearly be the

treatment of first preference.

B.2: Deficiencies in supposedly sound evidencehatalies of
psychiatric treatments

In assessing research on pharmaceutical treatmmantomised placebo-controlled,
double blind studies are said to constitute théd‘geandard®® Such a methodology is,
however, open to objections some of which are mal¢ctsome theoretical and some

IlOO

ethical;~" the practical and theoretical — being the mostvaait in the present context —

will be discussed iBubsection B.2.1

Some studies which apparently met the ‘gold-statidarreliability, have subsequently
been shown to have been compromised by virtueeofitiancial influence of the
pharmaceutical industry; the distorting effect otls influence is discussed endix
J.

Two of the commonest psychiatric pharmaceuticatinents are antidepressants and
antipsychotics; the later being of especial impuréain relation to coercive psychiatry

in that it is commonly used in the treatment ofisophrenia®* which (as discussed

% Sharfstein (2005) also noted that psychiatriéts. [expressed] concern about the threat of presogbi

by psychologists

See also an editorial in the British Journal ofdPsatry [Eisenberg (2000), p.1]:
Psychiatrists found it useful to emphasise theidica identity for purely economic reasons.
Prescribing drugs and monitoring drug therapy negaimedical licence, whereas psychologists,
social workers and counsellors can compete in siyettherapy market in the USA.
Mindlessness had begun to replace brainlessness.

7 Under the rubric ofside-effect

% Seeinfra.

% See, for example, Miller (2000), p.71&He placebo-controlled trial is widely regardedths gold

standard for testing the efficacy of new treatménts

190 For example, Miller (2000); the use of placebotoaifed trials in situations where there is a prove

treatment for a particular condition but wheresisdught to determine whether a proposed treatiment

also effective, would require the withholding oétproven treatment and the administration of agtiac

[see also Cipriani (2009)].

See also Horng & Miller (2002): “. clinical trials of surgery have seldom included ggao surgery as a

control, owing to ethical concerris

191 Geddes (2000a), p.1371:
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earliet) can function as a surrogate for those psychiatiwitions precipitating

coercive intervention.

Meta—analyse]g3 of research on antidepressants is discusségpendix K and of
antipsychotics, i\ppendix L A summary of the conclusions drawn in these
appendices is given fAubsection B.2.2

A foretaste of the soundness of the research st@sdalied on in support of commonly
used psychiatric pharmaceutical treatments, isngbyeParikh (2009):

Even psychiatrists can sing the blues. Not jusabsee of the current economic
depression, but because of recent research findigeries of pivotal
effectiveness studies, in psychiatry—STAR*D, CAT#ad STEP.BD—have
compared real-world performance of various treatsy@ndepression,
schizophrenia, and bipolar disorder. STAR*D showet virtually all
antidepressant strategies had low and similarafién major depression. CATIE
showed low effectiveness and similar comparabdftgntipsychotics. And
STEP.BD showed that antidepressants are not eféeftr bipolar depressio]r‘?f1

Some of the studies cited by Parikh (2009) areudsednfra and in Appendices K and
L.

B.2.1: Some criticisms of the use of placebo-cdledo double blind
studies in psychiatric research

Browne (2008Y"> makes a general criticism:

Because of their reliance on a reductionist sdiergpistemology ... it is simply
not possible for the majority of psychiatrists tieess the essential nature of
psychiatric iliness. ... Psychiatric journals ard @ilstatistical surveys and
double-blind drug trials which purport to give aientific’ basis to modern
psychiatric practice and to the biochemical caosatf most psychiatric iliness.
... | believe what lies behind these endeavourgdisep misunderstanding of the
true nature of scientific research. Science issgpbnymous with scientific
method ... much psychiatric research has become éepsisply identified with
scientific method and virtually devoid of origintlit°®

Some more narrowly focused criticisms of the uspla€ebo-controlled, double blind
studies in psychiatric research, which have beettenmathe academic literature,

include:

Conclusions: ... Conventional antipsychotics shoddally be used in the initial treatment of an
episode of schizophrenia unless the patient hasqugy not responded to these drugs or has
unacceptable extrapyramidal side effects.
192 5ee Chapter 4.
103 A “‘meta-analysisis an analysis of studies which themselves teatpdrticular hypothesis, for
example, that atypical anti-psychotic drugs areengdfective at treating psychosis than first geti@na
anti-psychotics.
104 parikh (2009) [References have been omitted).
195 [vor Browne was Professor of Psychiatry at Uniitgr€ollege, Dublin and Chief Psychiatrist to the
Eastern Health Board.
1% Browne (2008), pp.258-9.



- The breaking of the blind

Psychoactive drugs have side effects which ardlyedetectible to both the subject and

the researcher thus defeating the double—blincanlattempt to preserve the integrity of
the double—blind, inert ‘active’ placebos (whickekdéo mimic the known side effects of

the drug under test) have been u¥ed.

- Publication Bias

The value of evidence—based medicine is groundglmon the presumption that the
evidence base is complete and unbiased. Theisel@ciblication of the results of
clinical trials, or of the data from within thesets, negates any such presumption and
can lead to unrealistic estimates of drug effeciss-°® Moreover, as pointed out by
Chalmerst®®“... science as an error—detecting process simply ceasesist in these
circumstanceg™°

The selective publication of the results of clihicals can take many forms:g.the
selective reporting or non-reporting of negatival$ror the multiple reporting of the
same trial data in different academic journalsgtbnsuring that the data will be
overrepresented in subsequent meta-analyses).

Studies have sought to compare the data submdttetregulatory authorities as a
licensing requirement for a particular drug, witle tdata subsequently published in
academic journals. Melander (2003), for examptanpgned data concerning 42
placebo controlled studies of antidepressants dtdmirtio the Swedish regulatory
authorities, with subsequently published studiBisey found:

- Multiple publication 21 studies contributed to at letsb publications each and

three studies contributed to fipeblications.

197 Antonuccio (2002):
The double blind in these studies is likely to béntentionally penetrated because of the pattern of
side effects in the active and inactive drug caodg. ... Efforts to ensure the integrity of the dlin
tend to diminish drug efficacy. For example, a rtceview of the Cochrane database of
antidepressant studies using "active" placebos ifrgaide-effect differences more difficult to
detect) found very small or nonsignificant outcodifferences, suggesting that trials using inert
placebos may overestimate drug effects. [Refereapstted].

See also Moncrieff & Double (2003):
Active medication, such as antidepressants, magyseside effects that distinguish it from inert
placebo tablets. People in the antidepressanpgray then experience a so-called amplified
placebo effect ...
... Some older studies compared antidepressantsasiikie’ placebos ... However, even in these
studies participants could often distinguish betwaetidepressants and the active placebos,
possibly because the antidepressants had moreupib&ide effects.

198 5ee, for example, Turner (2008), p.252.

199 Sir lain Chalmers is one of the founders of thel@ane Collaboration and editor of the James Lind

Library, institutions which are dedicated to therelepment of evidence-based medicine.

110 Chalmers (2006), p.340.
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- Selective publicatiarstudies showing significaetfects of drugs were published

as stand alone publicatiomore often than studies with non-significant result

- Selectiveeporting many publications ignored the results ioténtionto treat
1111

analyses and reported the more favourgiée protoco
Melander (2003) concluded that:

The degree of multiple publication, selective peddion, and selective reporting
differed between products. Thus, any attemptd¢omanend a specific selective
serotonin reuptake inhibitor from the publicly dehie data only is likely to be
based on biased evidencé.

Turner (2008) examined the data submitted to thelku§ licensing authority®in
relation to 12 antidepressant agents and searbldddrature to identify matching

analyses only.

publications and then compared the outcomes asigalro the FDA, with the
published outcomes; it concluded:

Among 74 FDA-registered studies, 31%, ... were ndilipbed. ... A total of 37
studies viewed by the FDA as having positive reswitre published; 1 study
viewed as positive was not published. Studies viclmethe FDA as having
negative or questionable results were, with 3 etkoeg, either not published (22
studies) or published in a way that, in our opinicanveyed a positive outcome
(11 studies). According to the published literafutr appeared that 94% of the
trials conducted were positive. By contrast, tB\Fanalysis showed that 51%
were positive. Separate meta-analyses of the Fizjaurnal data sets showed
that the increase in effect size ranged from 18984 for individual drugs and
was 32% overaft'*

Such bias is not restricted to studies of antidegamets: Chan (2008} summarised the
results of a wider stud}’ which examined new drug applications to the FDA:

Overall, a substantial amount@imary outcome data submittedtte FDA was
found to be missing frorthe literature.One quarter of trialg) their sample were
unpublished — predominantly those with unfavorabkults. Not only were data
suppressetbr the unpublished trials, but additional quarter of primary
outcomeswvere omitted from journal articles ptiblished trials.. The vast
majority ofdiscrepancies favored the sponsoesv drug, suggesting biased
reporting.

- Lack of congruence between clinical and researchrenments

Cipriani (2009)suprain a review of 117 randomised controlled trialse€ond-

generation antidepressants, noted that the quadlitye trials was poor with only 12

11 A ‘per protocolanalysis incorporates only subjects who complegeetitire clinical trial or other
procedure analyzed, unlike antention to treat'analysis which also includes the subjects who, for
whatever reason, dropped out of the trial.

112 Melander(2003), p.1171.

3 The Food and Drug Administration (FDA).

14 Turner (2008), p.252.

115 Chan (2008).

116 Rising (2008).
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being rated as adequaté furthermore the duration of the trials was on agerjust
over 8 weeks and was, in consequence, of limitedaslinicians:

Clinically, the assessment of efficacy after 6 vgeektreatment or after 16—24
weeks or more might lead to wide differences iattrent outcome. In many
systematic reviews, the ability to provide validiragtes of treatment effect is
limited because trials with different durationsfafow-up have been combined.

Cipriani (2009) also noted the evidence of biastduge influence of the
pharmaceutical industry. Parikh (2008)rg in a review of Cipriani (2009),
described the findings as havingriormous implicatiorisand continued: Such
research invites a key clinical question: is supsty at 8 weeks meaningful and

sustained over a treatment that minimally lastsohiths?"**®

The brevity of the test periods under which psyctualrugs are assessed, the lack of
systematic proactive research into the side effafgqpsychiatric medication's? the use
of polypharmaci?’ in clinical psychiatry suggest that the dispatigtween the
conditions under which psychiatric medicationstasted and under which they are
used, is of such a scale as to render the reduhgial drug testing of limited use in
clinical situations even if the initial testing sach medications had been

methodologically flawless.

Similar considerations have, in general medicied,tb a movement away from
placebo-controlled, double blind studies towaféectiveness Reseat¢ft which
seeks to examine and record the ongoing ‘real weffdcts of treatment — death rates,

side effects, progression of the disease — in iddat patients with complex symptoms.

David Healy?? suggests that the unwillingness of the pharmacaiutbompanies to
conduct longer term research into either the lotgien effectiveness or the side effects

of pharmaceutical drugs may be:

Y7 Cipriani (2009): Most trials were rated as unclear according to ouiality assessment and only 12
were rated as adequate.
118 parikh (2009).
119 5ee Appendix I.
120 The concurrent use of multiple medications.
The Irish Inspector of Mental Hospitals has stated:
The number of patients, particularly long-stay @ati$, who are on numerous drugs
simultaneously, often at high dosages, was strikimgsome instances, the prescriptions had not
been reviewed for some considerable time. [WalS®§), pp.3-4.]
See also Kingdon (2004) who had conducted a sw¥pgychiatrists: Many think that antipsychotic
medication is prescribed above British National failary (BNF) limits too often and that polypharmacy
is too commofi.(p.402)
12l Kolata, G. (2008). ‘The Evidence Gap: New ArenaTesting of Drugs: Real WorldThe New York
Times 24 November.
122 David Healy, a psychiatrist, is Professor in Psyogical Medicine at Cardiff University College of
Medicine.
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... because their lawyers may have given them adkiteechoes that given to

tobacco companies: that any investigation of thesges may increase claims of

product liability?®

The distorting effects wrought by pharmaceuticahpany influence on academic
psychiatry and published psychiatric researchssudised i\ppendix Jvhere it is
concludednter alia, that:

The influence of the pharmaceutical industry onrtature, conduct and reporting
of psychiatric research is pervasive, often hid@ewl is of such a magnitude as to
cast doubt on the impatrtiality, objectivity anddamce base of much published
research.

Most of the indicators of the extent, and effeofghis influence were uncovered as a
by-product of litigation or US congressional invgation; as such, it was neither
systematic nor could it necessarily be said tanbdecative of psychiatric pharmaceutical
treatment considered generally naifortiori, of general coercive pharmaceutical
psychiatric treatments.

In contrast, the focus of Appendix K and Appendiisisuch as to enable the drawing
of conclusions concerning the evidence base farcosepharmaceutical psychiatric
treatments considered generally.

The method adopted is to consider two of the conasbpsychiatric treatments —
antidepressantg@\ppendix K and antipsychoticsippendix [ — and to discuss some of
the research findings which have been published tvelast decade, which have led to
the undermining of what were, at the beginninghefdecade, considered to be near-

indubitable ‘certainties’ concerning the safety afficacy of these treatments.

Assessments of the robustness of the evidencefdnasither antidepressants or
antipsychotics permit conclusions to be drawn rdigarthe robustness of the evidence
base for coercive pharmaceutical psychiatric treatsiconsidered generally:

- in that antidepressants are the most widely usgchietric medicatiort?* the
standard of research into their efficacy and safetyes as a touchstone for the
standard to be expected to prevail in relatiorhéodvidence base for other
pharmaceutical psychiatric treatments and, in @alei, coercive pharmaceutical
psychiatric treatments. An application of theecautionary Principlevould —in
the absence of compelling evidence to the contrarglidate any such

generalisation.

123 Healy (2002), p.374; Healy was referring specificto anti-depressants but his analysis is appliea
to all psychoactive drugs.
124 5ee, for example, Pincus (1998) and Paulose-RaaV)2
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- because antipsychotics are the standard treatmesttiizophrenia and because
(as has been arguétschizophrenia serves as a surrogate for thoséiassic
conditions which commonly precipitate a coercivieimention, the robustness of
the evidence base for antipsychotics can serve aslacator for the robustness of

the evidence base for general coercive pharmae¢psychiatric treatments.

B.2.2: Conclusions concerning published researchnbigdepressants
and antipsychotics

B.2.2.1: A conclusion concerning research on aidesants [Appendix
K]

Subsequent analyses of earlier research into theael/ and safety of
antidepressants which lead to the uncovering abssrmethodological flaws, in
addition to disclosures concerning the influencelmirmaceutical industry on the
publication of trial data, undermines — in the abse of compelling evidence to
the contrary — the claims of published researclantidepressants to being
evidence-based and to being either efficaciouste.s

B.2.2.2: Conclusions concerning research on antpsyics [Appendix L]

1. The inference to be drawn from the existenggasfsly inconsistent results in
relation to trials of first and second generationti@sychotics, is that some
supposedly evidence-based studies supporting tfedhipsric use of
antipsychotics, are deeply flawed.

2. There is a manifest reluctance amongst clingsgichiatrists to changing their
beliefs in relation to the appropriate prescribingantipsychotics, in the face of
authoritative disconfirming evidence relating t@ thafety and efficacy of atypical
antipsychotics.

3. There are substantial grounds for holding ndiyahat the extent and the
severity of harms associated with the use of aytipstics have been grossly
underestimated both by researchers and by clirpsgthiatrists, but that even
when the magnitude of such harms has been conelygstablished, it has not
informed the beliefs of psychiatrists as refledtetheir prescribing habits.

Section C: Current psychiatric practice and theiSed&
principles: treatment based solely on the interefstse
subject?

C.1: Some preliminary matters

The use of both physical and chemical restraipisiychiatry is examined by Currier &
Allen (2000) who advert to the problem of distinghing between a chemical given as a

‘treatment’ and that same chemical given as araiedt and suggest that the distinction

125 5ee Chapter 4.



hinges on whether an agéngiven as a part of the treatment of the paserghdition
or simply to control the patient's behavior.

The solution advocated by the US Health Care Fimgn&dministration (HCFA) was
to focus on the process of prescribing:

If a medication is prescribed as part of an assessand rational plan of care,
whether on a scheduled or an as-needed basig, iteatment. If prescribed
simply as a reaction to the patient's behavids, i restraint®

Under HCFA guidelines the use of restraint fimahagindoehavioral emergencies$
allowed:

... only when all less restrictiveeasures have failed and unanticipated severely
aggressive odestructive behavior places the patient or othargsriminentlanger
of self-harm'*?’

Currier & Allen (2000) note that these guidelinesutd preclude the use of restraint *
... to maintain an orderlgherapeutic milieu, which has been permissibleoims

jurisdictions .78

Unlike a physical restraint which clearly bespeggpurpose, a chemical restraint does
not and because some chemical psychiatric treasmeng.antipsychotics — have a
calming or indeed, stultifying effect on the subjebhey may be used either as a
treatment or as a restraint. The problem for a@sid@ observer is, in any given
situation, to distinguish between these alternatit@ focus on the psychiatrist’s intent
as suggested above, does not — as the followirggstasvs — adequately address the
difficulty.

C.1.1: The Bigley Cas¢&

This was an Alaskan case involving a Mr. WilliangRy who had been diagnosed as

psychotic. He had been coercively medicated watfious antipsychotics (including
Zyprexa) over many years but always stopped hisgadn on release from hospital
because of the unpleasant side effects of the drilige case arose from an application
by a psychiatric hospital that Bigley be forciblgdicated with Zyprexa thougfThe
records also show that neither Zyprexa nor any iotitag has given Mr. Bigley any
lasting relief. Bigley refused to consent to treatment withigsychotics. Under

Alaskan law, Bigley could only be forcibly medicdté it were shown that he was

126 Currier & Allen (2000), p.718.
127 {jh;
Ibid.
128 1pid.
122 The details of the Bigley case are taken from Bgoe, A. (2008b). ‘One Drug, Two FaceBte New
York Times25 March.
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“violent, suicidal or a grave danger to himselfie had never been shown to be violent
or suicidal.
In giving evidence, the hospital psychiatrist ghilt Bigley:

... had irritated the staff and other patientble’s yelling, swearing on the unit,
he hit the doaf ... Antipsychotic medication would calm Mr. Biglend make
him more cooperative, the doctor said.

... was in grave danger because he might irritatergikople, including police
officers, to the point where he might end up béing. “He’s very
inappropriate; Dr. Raasoch said.He gets up in people’s faces. | think the
majority of people would just punch him.

... “There’s no point to have a psychotic individualhia hospital and not be able
to treat him”**® he said. Fthink he’s suffering severe distress

Surprisingly®! the judge — adopting the prosecutor’s argumerit‘tiiae hospital has

not shown that treatment will improve him.refused the psychiatrist’s request.

Had the psychiatrist’s request been acceded toldvitba coercive administration of
antipsychotics be a treatment or a restraint? ifiteat of the psychiatrist was to ‘treat’
the subject and not to restrain him, accordinglyatild have passed the HCFA test
(suprg but it would not, as understood by the court,enbgen a treatment. Doubtless
the psychiatrist might have responded that by teésgethe possibility of Bigley being
assaulted by others in response to his conducfptbiénle medication with
antipsychotics would have benefited him and wass,th ‘treatment’.

The conclusion to be drawn from the case is thatliation to the coercive
administration of drugs, ‘treatment’ is to be diguiished from ‘restraint’ by analysing
the primary intent; if the primary intent is to ti@sn then any secondary intent is not
relevant.

It should be noted that had a court applicationb@@n required — as is the situation in
Ireland — the coercive administration of antipsytat®as a mechanism of restraint

rather than treatment, would have taken placearatssence of public scrutiny.

In situations such as the Bigley case, the assedhehether the administration of a
psychiatric medication is a ‘restraint’ or a ‘tnewnt’ occurs concurrently with its

administration; however the retrospective assessofanhether the interests of those

130 A perspective which echoes that of ter Meulen@0&) Gupra: “... in clinical practice there is a duty
to act.” The absence of treatment makes the role of thehperist Quapsychiatrist) questionable in that
it suggests that he is acting as little more thgadaer.

See also Ballard (200%)fra who speaks of medical interventions arising frofifiear of therapeutic
impotence’

131 Berenson (2008b}(pra: “... judges prefer not to second-guess doctors auidaly rubber-stamp
the requests of hospitals to confine and medicatepts”
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other than the subject were determinative of arireat decisiot’? is more problematic
in that, whilst a treatment decision may (at theetit was made) have reflected solely
the interests of those other than the subjectj¢oision — when viewed retrospectively
— may not be unambiguously referable to such istenenless the circumstances are
such that the treatment decision (at the time & made and with the knowledge then
available) was clearly contrary to the interestthefsubject. As previously mentioned
the lack of adequate record keeping in Irish psteiti hospitals™ considerably
complicates any attempt at retrospective assessment
To enable the analysis to be developed, examplebavgiven belowwhere the use of
antipsychotics appears to have been clearly cgntoathe interests of the subject; such
a use has been described by the phretemical cosh™®* The examples to be
discussed are:

- the prescribing of antipsychotics to elderly pasdgBubsection CJ2

- the prescribing of antipsychotics to intellectualhallenged adolescents

[Subsection C]3

These examples have been chosen firstly becausedirectly relevant exampl€s are

not readily available and secondly, because iretegamples the detriment to the
patients is unambiguously evident.

The lack of more directly relevant examples isanserious hindrance because the
Precautionary Principle can be invoked to enabfeegd conclusions to be drawn
relating to the coercive use of antipsychoticsré@sons other that the interests of the

subject (or their possible dangerousﬁ?ﬂSubsection Cla

C.2: Non therapeutic use of antipsychotics in tioerdy

The extent of antipsychotics usage in the manageaoiehe elderly is discussed in
C.2.7 the risks associated with such usageé;.i2.2 The prescribing of antipsychotics
for the elderly in Ireland is discussed@r2.3and its possible inappropriateness, in
c.24

132 The use of the term ‘treatment decision’ to covbat may not, on analysis, be a ‘treatment’ but a
‘restraint’ is problematic but appears to be samad by usage.

133 See Walsh (1998upra

134 See Ballard (2008upra

135| e. cases where, in the absence of dangerousnegss\ariotics are routinely administered for what is
essentially, the interests of others.

13¢ The protection of the (legitimate) interests dfess €.g.‘dangerousness ') is not included in the
analysis undertaken in the present chapter; fitefacus of Chapter 6.
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C.2.1: The extent of antipsychotics usage

Schweizel(2003), having noted findings that US nursing hommeesd psychoactive
drugs as ‘chemical restraints’ in order to redueerteed for staff, examined the usage
of such drugs in nursing homes in Northern IrelaRdevious researchers had reported
prescribing rates for psychoactive medication ofiad 60% for nursing home
residents; Schweiz€2003) reported a rate of 72.8% of which ‘only 21% had a
suitable diagnosis ... recorded in their medical 86t€28% had been prescribed
antipsychotics of which only 21% had an appropriagégnosis. The study also noted a
correlation between low staffing levels and highigb®active drug usage, suggesting
that the drugs were being used sgbistitutes for stdif

A Canadian study found even more disturbing results

... an average of 31.3% of all residents were reggigintipsychotics. ... Only
8.1% of prescriptions had accompanying documemtatiothe behavioral
indication for the use of antipsychotits.

A Norwegian stud$?® documented the practice in nursing homes, of caimze
antipsychotics in patients' foodstuff; it foundttia60% of cases, the practice was
undocumented.

Briesacher (2005) identified a sample of 2.5 millldedicare beneficiaries in nursing
homes during 2000-2001 and assessed both the eneeahnd appropriateness of
antipsychotic use. They found that:

... 27.6%, ... received at least 1 prescription foipamychotics during the study
period ... Less than half (41.8%) of treated resisleateived antipsychotic
therapy in accordance with NH prescribing guideditié

It can be concluded that there is robust evidendieating high levels of inappropriate

use of antipsychotics amongst those elderly whoraneirsing home care.

C.2.2: Conventional and atypical antipsychotice: iikks

In 2005, the FDA issued a warning that the useygiieal antipsychotics in the
treatment of elderly patientsiéarly doubled the risk of death, as compared ieh
risk with placebo, ..

This warning did not extend to conventional antgigytics and Wang (2005) sought to

determine if conventional antipsychotics were stfan atypical antipsychotics in the

137 Hagen (2005).

138 Kirkevold & Engedal (2004); it also found that 11¥nursing home patients routinely received drugs
mixed in with their food.

13% Briesacher (2005), p.1280.

140wang (2005), p.2336.
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treatment of the elderly. Having studied 22,8%®8Y persons commencing
antipsychotic medication, he concluded that thakat conventional antipsychotics:

... had a 37 percent higher, dose-dependent riskathdn the short term than
those for whom atypical agents were prescribedpld@oe this magnitude of risk
in perspective, only cancer, congestive heartr@jland HIV infection conferred
greater adjusted risks in our analy$#s.

Mortimer (2005) whose study on the prescribingmfsychotics in primary care was
discussed earlier, noted that:

There is no shortage of material advising agalmssipractices which we, and

others in the field, have encountered. Patientisoni schizophrenia and the

elderly may be particularly liable to serious siftects of antipsychotic drugé?
Schneeweiss (2007) studied 37,241 elderly resideindsbegan taking antipsychotic
therapy during the study period, and concluded that

... patients prescribed a conventional agent had/a @2ater, dose-dependent
risk of death within 180 days than did those gigeratypical agent. To place this
magnitude of risk in perspective, all measuredtheainditions except congestive
heart failure and HIV infection conferred smalldjusted mortality rate ratios in
our analyse$®?

The risks associated with antipsychotics use irtréement of the elderly, were also

significantly higher than with other psychoactivedications:**

Douglas & Smeeth’s (2008%prg found that the risk of stroke in elderly people
treated with antipsychotic8® increased by factors of between two- and five-foid
concluded that: “ ..the use of antipsychotic drugs in these patiembsilsl be avoided

whenever possible.

An editorial accompanying the publication of Ra@@Q) cuprg which had analysed
the risk of sudden cardiac death associated wilusie of antipsychotics questioned
whether their use should be restricted &silie absence of clearly established benefits

for many of these patients, the risk of a fataésfect is not likely to be acceptabté®

Ballard (2009) sought to determine whether theinoed treatment of patients with
Alzheimer’s disease (AD) led to an increase in aidyt and to that end, half their study
population continued treatment with antipsychotiod the remainder received a
placebo. The study concluded that the use of sythmtics lead to a persistent and

increased risk of mortality, with the risk increagin proportion to the duration of

11 |pid.

142 Mortimer (2005).

143 Schneeweiss (2007), pp. 630-631.

144 Kales (2007).

145 See Table L-1 in Appendix L.

146 Schneeweiss & Avorn (200%pra [References omitted].
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exposure and urged clinicians to: “try to replace antipsychotics with safer
management approach&¥’ They noted that:

Several studies have shown that psychological meamagt can replace
antipsychotic therapy without any appreciable woirsg of neuropsychiatric
symptoms .1

An accompanying editorial reiterated the need &ycposocial — rather than
pharmaceutical — methods of managing challengiigWeur, noting that any benefit
of antipsychotics was at best short téffhand that in order togrotect the health and

dignity of people with dementithe use of antipsychotics should be curtailed.

The methodology adopted by Ballard (2009) is wodhpote in that by its use of a
drug-free arm, it challenged the supposedly ethicsed argumehf against using such
a drug-free arm in tests on the safety and efficd@ntipsychotics in the treatment of

schizophrenia.

The discussion in this subsection may be summanisttk conclusion that:

The use of either conventional or atypical antiptes in the treatment of the

elderly, doubles the risk of death; this exceedsitk of death due to any other
medical conditions other than that of congestivarhfailure or HIV. The risk is
considerably exacerbated in the presence of dementi

C.2.3: The prescribing of antipsychotics for thaeely in Ireland

Meaney & Cooney (2003) examined the prescribingntipsychotics by psychiatrists
to elderly subjects in Ireland and concluded thatigh Irish psychiatric practice was, in
this regard, similar to that of other countries: n. occasion, extraordinarily high

doses of antipsychotics are being prescribed.

Campbell (2006) found that 26% of patients in pevaursing home care had been
prescribed antipsychotics. The medical correspoinofeThe Irish Timesummarised
the results of another study which found similaels [23.2%] of antipsychotic use in

Irish nursing homes and that 51% were receivingltiugs inappropriately:

147 Ballard (2009), p.154:
... the cumulative survival was 46% versus 71%, rethpaly, between the continued treatment
and placebo groups at 24 months, 30% versus 5% laonths, and 26% versus 53% at 42
months.

148 bid., p.157.

149 | ancet Neurology (2009).

150 see Sikich (2008)%(iprg who mentioned that the use of a drug-free armesting antipsychotics for

the treatment of schizophrenia, was objected tatravening thélelsinki Declaration

151 Meaney & Cooney (2003), p.64.
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Among the reasons given for using anti-psychotigydrinappropriately were
restlessness, patients being prone to wanderiniginégrmittent aggression from
patients. ... patients who were calling out, shoutingpitting*>?

In 2006 an Irish psychiatrist, Dr. Corry, in orastimony to th&®ireachtas Sub-
Committee on the Adverse Side Effects of Pharmiaeésjspoke of the fatalities in the
elderly due to the use of antipsychoticAlost 18% died. It is staggering stuff. If

Olanzapine was a car, it would be taken off thekear This is a disgrace>?

In 2011, a report funded by the Centre for Ageimgéarch and Development in
Ireland, found that:

... 73 per cent of those surveyed in the Republieweceiving at least one
potentially inappropriate medicine ... Nearly oifeéxfof those reviewed were
receiving three or more inappropriate medicitiés.

A clinical psychologist (Dr. Brian McClean) has@kstudied the use of inappropriate
medications in institutional care in Ireland:

“Many people are placed on anti-psychotic medicatieven though they do not
have psychotic illnessésThey are used, therefore, not for a treatmefeicgfbut

for sedative side-effects, he saidvén worse than the over-use of anti-psychotic
medication is the widespread use of anti-anxietglioaion. They are only
licensed for short-term use, yet many people igdaesidential settings are on
high doses of these medications for many y&ars

C.2.4: The inappropriate prescribing of antipsyasoto the elderly
despite the known risks

Ballard (2005) notes that though 90% of dementitesers develop behavioural or
psychiatric symptoms at some point in their illness

... that does not legitimize widespread use of damgetreatments. ... we
prescribe because of fear of therapeutic impotandenot because of the best
interests of the patient. ... Given the often catqutic effects of treatment, in the
context of dementia, it is difficult to see how naleptic treatment can be in the
best interests of anyone other than the harassgdrdoaking the prescription.

In a subsequent discussion Ballard was even matteright:

As clinicians we talk abotithe best interests of our patientsfHow can a
treatment which doubles the rate of cognitive aegliriples the rate of stroke,
doubles mortality, substantially increases falld &actures and reduces quality of
life be beneficial, especially, as in real lifecemeuroleptics are started they are

152 Houston, M. (2006). ‘Medication misused to placsiés of patients with dementia - studyhe Irish

Times.6 June.

153Dr. Corry continued:
I have worked as a psychiatrist for 30 years. viehdegrees in obstetrics and paediatrics. | have
worked in Africa as a surgeon. | know what good bad sciences are. The science that has taken
place in psychiatry is Humpty Dumpty science. Ehisrno scholarship in psychiatry. What has
gone on in the field is absolutely appalling.

Oireachtas Sub-Committee on the Adverse Side EfféE&tharmaceutical2006), 17 Oct.

154 Carr, W. (2011). ‘Concern over medicine use foedl.’ The Irish Times7 April.

%5 Hough, J. (2011). ‘Institutions ‘use drugs to subdesidents”The Irish Times18 April.
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rarely discontinued with cumulative adverse effects Doctors, especially
specialists feel they need to do something, anscpieng a familiar drug is the
easiest option. .22°

In a 2008 BBC interview, Ballard — who is ProfessbOld Age Psychiatry at the
University of Newcastle — noted that up to 60% tfh®imer's patients in nursing
homes are given antipsychotics and that just simth®of treatment was enough for
patients to show a marked deterioration in theibakfluency™>’

A contemporaneous report Tine New York Timesoted that §espite a drumbeat of
bad publicity, a third of all nursing home patients have bemey antipsychotic
drugs™®® The report also discussed the use of alternadive-free, therapies:

Some nursing homes are trying a different approseitalled environmental
intervention. The strategies include ... providintgllectual and physical
stimulation, exercise, calming music, ... ... Some drcpoint out that simply
paying attention to a nursing home patient can dasgentia symptoms. They
note that in randomized trials of antipsychoticgdrfior dementia, 30 to 60
percent of patients in the placebo groups improV&dat's mind boggling ... They
receive both T.L.C. and good general medical anddme care, which they did
not receive until now. That's a sad commentartherway we treat dementia
patients'>°

In 2008, in response to widespread concerns ofvtbeprescribing of antipsychotics the
BBC ‘File on 4 programme commissioned a survey of GPs to deterrtieir levels of,

and reasons for, prescribing antipsychotics torglgmtients:°

Extent of prescribiny*

Of thedoctors surveyed, only 4% stated that they woul&nprescribe antipsychotics
to elderly patients; the average proportion of gydeatients for whom antipsychotics
would be prescribed was 15.7% with some doctorsgpiteing for 90% of such patients;

45% of doctors had prescribed on a PRN basist¢ be administered as needed).

156 [online], available: http://www.biomedexperts.céthstract.obme/15945588/Drugs_used_to

_relieve_behavioral_symptoms_in_people_with_deraepti_an_unacceptable_chemical_cosh_Argume
nt [accessed: 2 April 2009].

In a further interview, Ballard statedf this was a massive increase in mortality in dteln there would
be an outcry.[See Curtis, P. (2007). ‘Alzheimer’s suffererdrmtyin drug ‘scandal’ The Guardian 30
March.]

157 BBC (2008). ‘Medication ‘worsens AlzheimerBBC. 1 April. [online], available:
http://news.bbc.co.uk/2/hi/health/7319393.stm [ased: 2 April 2009].

%8 Tarkan, L. (2008). ‘Doctors Say Medication Is Quaed In Dementia. The New York Time&4 June.
As the FDA had not approved antipsychotics asartrent for dementia, such a use is off-label; thoug
an off-label use is not necessarily a misuse, @pent stated thatfiany doctors say misuse of the drugs is
widespread.

159 Reported comment of Dr. Jeste, Professor of Pagrghiand Neuroscience at the University of
California, San Diego.

180 The survey questionnaire [Medix (2008)] and thegpamme transcript [BBC (2008)] are available.
161 Data, not more particularly ascribed, is takemf®BC (2008).
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In 2004, the UK Committee on Safety of Medicined f&sued a warning regarding the
use of Risperidone and Olanzapine in the treatmietite elderly yet these were the first
and third most common antipsychotics to be presdrib

During the period 2003-2008, 700 deaths in therbldeere attributed to the use of
antipsychotics®?

Reasons for prescribing

The responses are collated in the following tafle.

None 4%
Passivity 3%
Aggression 84%
Wandering 24%
Inappropriate behaviour 51%
Disinhibition 44%
Noisy 14%
Other, please specify 15%

Table 5-1: Reasons for présing antipsychotics to the elderly

Commenting on the results, the Chairman of the UIKPArty Parliamentary Group on
Dementia noted:

Antipsychotic drug medication is being prescribedeep people quiet. It's not
being prescribed for a therapeutic purpose, ittsoeing prescribed even for a
medical purpose, it's being prescribed becauskefibsence of other coping
mechanisms®*

Expert comments on survey results

Ballard believed that about 70% of those elderindgpgrescribed antipsychotics don’t
need them:

... despite that many of the kind of hazards andsrafithis have been clear for
five years or longer, there has been very verg ldthange in the rates of
prescription-®°

Sommervillé®® noted that the US had instituted legal refdfthehich resulted in about
a 66% reduction in the number of elderly being gribed antipsychoticsi’ve read in
many papers their description of people wakinghgving a better quality of lif&*®®

162 Compiled by the UK Yellow Card scheme for AdveBseig Reactions.

163 Medix (2008), p.6.

164BBC (2008), p.11.

185BBC (2008), p.5.

166 Hazel Sommerville, Head Pharmacist to the UK Cossinh for Social Care Inspection.

157 BBC (2008), p.12:
The Americans approach this from a two-fold angteh are through federal law. Firstly, they've
described a range of diagnosis that a doctor magcpibe an antipsychotic drug for, and they also
detail the dose and length of treatmetat It's really very precise clinical standard of
management. But secondly, they have stated inHatvetveryone has the right to be free from
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Kendalf®° stated:

It's horrifying to think that there must be somesG@Rt there — and it clearly isn’t
a small number — giving these drugs routinely. ..do&tor prescribing for 90%
of their patients an antipsychotic when there isugih guidance out there to say
don't do it, it's unacceptable, and | do think tehbuld be a disciplinary
matter:"

Interviewed in 2009, Kendall stated:

When doctors routinely ignore the evidence in tlaigrant way, as recent surveys
seem to suggest, for a group of people who arefilesgchised and very
dependent, it should be considered a very seri@itenindeed’*

The above discussion enables the conclusion t@avendthat :

The existence of widespread prescribing of antipsijcs to the elderly in
circumstances where this is clearly against theiefests, indicates that such
medications are being administered solely in thergsts of others.
C.3: Non—-therapeutic use of antipsychaotics in titeliectually
disabled

Tyrer (2008) introducing his study, states:

Aggressive challenging behaviour is frequently regbin adults with intellectual
disability and it is often treated with antipsydkatrugs. However, no adequate
evidence base for this practice exi<ts.

His study tested a conventional antipsychotic,tgpieal antipsychotic and a placebo in
a group of intellectually challenged, non-psychadigbjects who presented with
“aggressive challenging behavicur

Tyrer (2008) noted that antipsychotic use:

... has become commonplace, with between 22% andotf#ople with
intellectual disability in hospital and about 20%lwose in the community being
prescribed antipsychotic drugs.

The study concluded that:

Although we noted a reduction in aggression withrahtments after 4 weeks, the
greatest decrease was with placétjo

chemical restraint imposed for the conveniencetloérs. And to support that stance, they require
the long term nursing facilities to arrange forrapnacist to conduct medication review of every
patient once a month.

158 BBC (2008), p.12.

189 Kendall led the NICE review on the use of antgmtics in the treatment of the elderly and is dgpu

director of the Royal College of Psychiatrists' &egsh Unit.

0BBC (2008), p.7.

1 BBC (2009). ‘Dementia drug death risk warninBC. 9 January. [online], available:

http://news.bbc.co.uk/2/hi/health/7817583.stm [ased: 3 April 2009].

172 Tyrer(2008), p.57.

173 |bid.

17 bid., p.61 [Emphasis added).



Antipsychotic drugs should no longer be regardedraacceptable routine
treatment for aggressive challenging behavioureiogte with intellectual
disability}"

Tyrer (2008) noted that his findings accorded with998 study which expressed
concern at thedveruse of psychotropic medication to ‘treat’ ckalying behaviour in
people with intellectual disabilitywithout any evidence of contemporaneous mental
illness’® a concern which did not appear to be reflecteahindecrease in the use of
antipsychotics in such circumstances. Tyler (2@08) spoke about the dangers of
using problem behavioutsas a diagnosis, calling it pseudodiagnosis’’ he argued

that though antipsychotics might have a limitee @ an emergency measure, research

into the use of psychological interventiofishould be actively pursuéd®

A Lanceteditorial " whilst praising the methodology used by Tyrer @0®oted that
its conclusion *.. is a departure from conventional wisdom. Adddity, there are
several factors that might hinder a change in piget*®® The authors listed a number
of such factor$* which they believed to be of such potency that&ttempts to
minimise drug use, while a worthy goal, may bdaliff to achieve on a large scalé®
Subsequent correspondence tolthacet,whilst damning Tyrer (2008) with faint
praise, were dismissive of its likely effect omdaial practice:

Although a welcome catalyst for debate, their fingdihat placebo was equally
effective™®® has unfortunately already received simplistic raettention and will
inevitably cause anxiety for many carers and psifesls:®*

In addition, the study fails to appreciate the trextly overwhelming pressure
from others to prescribe antipsychotics'®®

In subsequent interviews, Tyrer summarised his \ties the appropriate response to
challenging behaviour in the intellectually chaied, was not the administration of

antipsychotics, but an attempt to deepen persamahct:

175 bid., p.57.
178 |bid., p.62.
Y7 bid.
178 |bid.
179 Matson & Wilkins (2008).
180 bid., p9.
181 For example:
- the conflict between biological and behavioureddries in psychiatry;
- the use of antipsychotics as a prophylactic aggdive emergence of challenging behaviour;
- inadequate staffing levels;
- the unwillingness of nursing staff to accept msgbility for psychosocial intervention.
[Ibid., pp.9-10.]
182 Matson & Wilkins (2008), p.10.
183 The study had actually shown placebos tsiggeriorto antipsychotics.
184 Troller (2008).
185 Turk (2008) [Emphasis added].
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Being in the study, with all the extra attentiobribught, was itself what
apparently made the difference. ... These peoplettegdt so little company
normally, ... They're neglected, .

An example of the gravity of harm caused by suelbfiantipsychotics

The seriousness of the harm was highlighted in & BBestigatioh®’ undertaken in
2009 which was precipitated by reports of birthed¢$ in children of mothers who had
been given high doses of sedatives and antipsyshwatiilst in care homes in England
in the 1970s and 1980s.

The birth defects (such as brain tumours, hydroakshand learning difficulties)
occurred in children of ten of the girls in oneecaome who had been given the drugs,
but were absent in the children of two of thosésgiho had not. The medications had
not been used in the treatment of any diagnosedainiéiness, but as a mechanism of
restraint and had been given under the instructiaaHome Office psychiatrist who
was reported to have stated at the time that thgsdvere safe and did not have side
effects.

The individual treatment records were given toaalieg clinical pharmacologi$€ who
said that the use of such medication wasunacceptable [and] would act as what
people used to call a chemical cdshie also stated that such a cocktail of drugs can
cause genetic abnormalities:

Changes in genes and chromosomes induced by dayg$ead to birth defects or
abnormalities later in life, ... But the fact thaéth were 10 of them affected in
this is quite suggestive.

In Ireland, allegations of serious physical abusgatients by staff in two Mental
Hospitals in County Tipperary were initially inviegtted by the local hospital
authorities; this investigation was dilatory in #isgreme and a further inquiry under the
aegis of the Mental Health Commission, was commigsi which reported in 206&’

In the course of its investigations, the inquirymeoented on the high use of

psychoactive medications by intellectually disalblesidents and found that the

186 Carey, B. (2008). ‘Drugs Offer No Benefit in CurgiAggression, Study FindsThe New York Times

4 January.

187 The information and quotations in this and théofeing paragraphs are drawn from:
(i) Stickler, A. (2009). ‘Living with the legacy afare.’BBC Radio 4, Today programme April.
[online], available:
http://newsvote.bbc.co.uk/mpapps/pagetools/primtsniebc.co.uk/today/hi/today/newsid_7982000
/7982021.stm?ad=1 [accessed: 7 April 2009].
(ii) BBC (2009). “Sedation link' to birth defect8BC News9 April. [online], available:
http://news.bbc.co.uk/2/hi/uk_news/7985912.stmé¢ased: 7 April 2009].

188 jeffrey Aronson is Professor of Clinical Pharmagglat Oxford University and President of the

British Pharmacological Society.

189 MHC (2009); the report is discussed in Appendix J.
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medications were being used inappropriately: to.control their behaviour in the
absence of needs-based therapeutic and recreatitivitees”°° The report found that,
in relation to some wards, more than half of thigepds were sedated on a long term
basis'®* The report gently chided the hospital authorifeshis situation but declined
to assign responsibility or to criticise any indival member of staff despite the absence
of adequate care plans and the dearth of psyahmtgervision of patient caté.

It is noteworthy that the inquiry was prompted lmpcerns over the number of fractures
suffered by residents at the hospitals and nowimeace of inappropriate use of
medication uncovered by the Inspectorate. An ematian, for example, of theeport

of the Inspector of Mental Health Services 28@8he two hospitals in questié?ﬁ

whilst critical of individual aspects and of thesehce of adequate individual care
plang® made but no mention of the use of medication meehanism of restraift>

The lack of urgency into the investigation of pbsipatient abuse allied to the lack of
accountability for inappropriate use of medicatieremphasises the need for adequate
judicial supervision of the psychiatric servic¢és.

The above discussion permits the conclusion tor&em that:

() the practice of administering antipsychotics attler psychoactive
medications to the intellectually disabled as aewtical cosh’, is widespread.
(ii) Psychiatrists manifest an unwillingness to rba their clinical behaviour in
the face of clear evidence that non-therapeuti@sed is an ineffective and
damaging method of managing challenging behaviouhé intellectually
disabled.

190 3'Brien, C. (2009). ‘Patients sedated impropemgport says.The Irish Times4 April.

191 MHC (2009):
9.9a The majority of residents received benzodiazepion a long-term basis, which is usually
considered to be undesirable. This seemed, intpabe a result of a lack of activities and
alternative treatment options. ...
21.5.3 More than half the residents of two wards, maith intellectual disability, were
prescribed long term treatment with benzodiazepirfidee pattern of prescribing was not in line
with good practice guidance issued by the DepantroeHealth and Children in 2002.

192E.g.MHC (2009):
6.4.5 Reviews: There was no system for routine psydhiagview of the residents; this was done
on a needs basis. Some physical examinationsreeoeded but these were not carried out six
monthly, as required by the Regulations.

193 MHC (2008a) and MHC (2008b).

% Though the report on St. Luke’s Hospital, Clonstated [MHC (2008a), p.2]:
On the day of the inspection, the Inspectoratedesihus concerns regarding the care and
treatment of residents in St. Bridget's Ward andJ8hn’s Ward. These concerns were
immediately reported to the Registered Proprietat the Mental Health Commission.

The authority of the inspectors recommendationgappto be limited in that the 2007 Report had

recommended thatAdmissions to the hospital should cease. Outcdinere was no progress on this

recommendation.”

195 Though it did discuss physical or mechanical eéstr

19 n Ireland, this can most easily be accomplishethe repeal of S.73 of tHdental Health Ac{2001).
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C.4: Conclusions concerning the use of antipsyckas a
‘chemical cosh’

As shown in Subsections C.2 and G8ra, the practice of using antipsychotics and
other psychoactive medications, for the purpose®attherapeutic sedation is
widespread in relation to the elderly and the latgually disabled. Intermittent
aggression, shouting, spitting, unsociability andaoperativeness have been reported
as being the trigger for the unjustified adminiitna of neuroleptic medication; it has
also been used as a prophylactic against the pessitergence of challenging
behaviour. Staff shortages and time pressuresdlawebeen offered as reasons for
such non-therapeutic medication.

Is there any reason to expect that such behawowsimilar staff shortages, might be
less common in a psychiatric hospital setting at they might warrant a less
interventionist response? A direct scrutiny of tise of antipsychotics for non-
therapeutic reasons, in general psychiatric hdspitauld clearly have been preferable
to an excursus into their use in homes for therldad the intellectually disabled but,
in the absence of the appropriate data, this eMsuwss the only journey possible in

what appears to be, hitherto uncharted waters.

It would be unduly credulous to believe that inaggprate use of antipsychotics in
mental hospitals is restricted to the elderly draintellectually challenged. But there
is no need to attempt such feats of imaginatiombse an application of the
Precautionary Principle (in the face of the evidenncovered in relation to the elderly
and the intellectual challenged) enables the buadgmoof to be reversed and permits
the conclusion that:

In the face of convincing evidence of the widegpractice of administering
antipsychotics to the elderly and to the intelledijudisabled, in the interests of
others and as a ‘chemical cosh’, the Precautiorfamyciple enables the conclusion
to be drawn that — in the absence of compellingexwie to the contrary — the
practice is generally widespread amongst thoseestbfl to coercive psychiatric
treatment.

Section D: Section A principless.Sections B and C

conclusions: congruence or conflict?

This chapter began by analysing the max@rirhum non nocereand by then
identifying some of the ethical principles that slibgovern the coercive administration
of psychiatric treatments. Two such principlesemvgst identified:

(i) that the primary obligation placed on a psytts&is to do no harm,
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(i) that the psychiatric assessment of benefdeiriment must be securely
grounded in evidence-based studies.
The latter was necessary because (as was shown):

- psychiatric clinical judgements were susceptibla tange of cognitive biases
which made them unreliable,

- psychiatrists tended to grossly underestimateikleéiood of their proposed
treatment causing harm and when such harm wasa,aoskee reluctant to
acknowledge its existence.

The fact that, in any particular case, a psyctsabelieves himself to be acting solely in
the best interests of a subject does not, of jtgalirantee that these two principles are
satisfied.

The concern of the present chapter was with coeftceatment undertaken in the
interests of the subject; for convenience of expmsa conclusion from Chapter 6
(which deals with interventions grounded in thegimousness of the subject) was
anticipated which was to the effect that whilsttasessment of dangerousness might
justify a coercive intervention, detention and pbgsrestraint it did not justify coercive
‘treatment’ or chemical restraint other than inesasef an emergency. This enabled a
third principle to be formulated:

(iif) The decision to coercively administer psydhiatreatment (as distinct from

detention) must be grounded solely on an assesshé interests of the

subject.

The harms which may be occasioned by psychiatatiment have been broadly
classified into two categori€s’

- those physical harms such as diabetes or tardskrsia

- those harms which strike at the innermost natusnahdividual.
In the remainder of the discussion the harms spokerere of the first typee. those

normally spoken of as adverse effects of medicaion

The remaining sections of the chapter then examwiezther these three principles for
governing the coercive administration of psychéatreatment, were honoured in
practice; Sections B was concerned with the fiwst and Section C with the third

principle.

197 See the discussion at the beginning of Appendix I.
198 Harms of the second type are the focus of Chapter
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Section B.lexamined the general question as to the extemhich the treatment
decisions made by clinical psychiatrists were gdmehon evidence-based studies. The
number of studies which had examined this questiere few and had concluded that
approximately half of such decisions were evidelpased but the standard used in
assessing the robustness of an ‘evidence basdawaem onerous.

Section B.2xamined the robustness of supposed evidence-bastids and showed
that many such studies were severely compromisbkdrdor theoretical or practical
reasons. [The distorting influence of pharmacealiirdustry funding, on psychiatric
research and clinical practice was discussed ireAgix J.}*°

Whilst these findings undermined the claims of psatry to be an evidence-based
discipline they did not directly address the rohasst of the evidence base for
psychiatric treatments which were administereda@wely. This problem was
addressed in two ways: by examining the robustokeg® evidence base, and the
responsiveness of psychiatrists (as manifesteukin prescribing habits) to
authoritative challenges to hitherto accepted fslia relation to antidepressants and
antipsychotics. The reasons for choosing thesecategories were as follows:

Antidepressantdn that these are the most widely used psychiatgadication,

the standard of research into their efficacy aridtgaerves as a touchstone for
the standard to be expected to prevail in relatiothe evidence base for other
pharmaceutical psychiatric treatments and, in aer, pharmaceutical
psychiatric treatments administered coercively.
Antipsychoticsin that these are the standard treatment fozephrenia and
because (as has been argued in Chapter 4) scheroplserves as a surrogate for
those psychiatric conditions which commonly prdeit@ a coercive intervention,
the robustness of the evidence base for antipsigshetrves as an indicator for
the robustness of the evidence base for generaticegoharmaceutical
psychiatric treatments.
The conclusions drawn in relation to antidepresspiyppendix K] and antipsychotics
[Appendix L] were that the supposed evidence-basedies supporting the use of such
drugs were not only deeply flawed but that compglividence existed that data
concerning the harm caused by these drugs hadawotigaly concealed by the

pharmaceutical companies.

199 The importance of the ability to have unfetteredess to the Irish courts to seek redress for Iaaren
to psychiatric intervention was highlighted by thet that many of the abuses just mentioned, came t
light only by virtue of US court proceedings.
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Furthermore clinical psychiatrist practice in ralatto these drugs did not change in the
face of authoritative evidence that earlier beliefe their safety and efficacy had been
deeply flawed — a finding which is difficult to recile with the psychiatric tenet that
the refusal to change a strongly held belief inftue of compelling disconfirmatory
evidence is a criterion for delusion. This refusabsychiatrists to review deeply held
beliefs is also exemplified by the unwillingnesgioé profession to permit studies into
drug-free management of schizophrenia despiternba/k serious, and sometimes fatal,
effects of drug treatment and the promising resaflthe few studies that have taken

place into drug-free treatmefff

The conclusion to be drawn is that, generally speglkclinical psychiatry does not

honour the first and second ethical principlesinatl above.

Section Gvas concerned with whether the third and finalggle was honoured in
clinical psychiatry and — because of the difficufyscrutinising antipsychotic use in
general psychiatric hospitals — took as examplesitie of antipsychotics in the
management of the elderly and the intellectuakablied.

It found that the use of antipsychotics for nonriipeutic reasons was not only
widespread but harmful and that despite knowledgkeoharm caused, psychiatrists
were unwilling to change their prescribing habithe Precautionary Principle enabled
the conclusion to be drawn that in the absencewipelling evidence to the contrary, it
should be assumed that the use of antipsychotiascsemical cosh’ was widespread
in the mental health system and that psychiatriststhat they were amenable to being
pressured to accede to the interests of otleegsfamily or care home management)
even in circumstances where these were contrahetmterests of their patient — were

not effective custodians of a subject’s interests.

In summarythis chapter posed the question as to whethecisegpsychiatric
treatment decisions were rigorously grounded idevwce and focused solely on
furthering the interests of the subject. Whilsindividual cases the answer is
undoubtedly aYes; when considered generally both questions muahbeered with a
resoundingNo’ for reasons exemplified by quotations taken frariier in this chapter

(and from Appendices K and L):

200 g5ee, for example, Bola (2006b) which is discussekppendix L.
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The supposed evidence base for psychiatric decisaking

The lack of depth of clinical psychiatry’s allegéanto the scientific method and the
rigorous assessment of evidence can be gauged from

- (i) those studies on (especially atypical) antiptics which laid bare the paucity
and weakness of the evidence which had supposesiigised psychiatry’s
“previously held certaintiés™*

- (i) psychiatry’s dismissive response (as evidenodts refusal to change clinical
practice) to those studies which challenged thetgaind efficacy of atypical
antipsychotics.

The plaintiff cry“How were we so misled?ivas answered by Peter Jones — the lead
author of CUtLASS 19uprg — who stated: “Duped' is not right, ... We were beguiled
... Why were we so convinced?| think pharmaceutical companies did a great job in
selling their products... 2%

A Lanceteditorial waxed more lyrical:

...[this] is now, and only now, seen as a chimeraliaa passed spectacularly

before our eg/es before disappearing and leavinglpoent and many questions

in its wake?°
Such responses provide eloquent testimony to tttdHat it was not the results of
rigorous scientific experiment but the marketingysl of pharmaceutical companies that
won the allegiance of clinical psychiatry over thst 20 years. Jones’ implicit
admonition:

Sometimes the compass tells you go straight irt wbgou, but you somehow
know it is wrong and that north is behind you ..alh learned to follow the
compass$®*

had (and has) clearly not been taken to heartdyglimical psychiatric colleagues.

Psychiatrists: as sometime custodians of a pasenterests

The depth of clinical psychiatry’s allegiance tdedaling the interests of its patients
against the trespass of others, can be gaugedBadiard’s (2005) comments that:

Given the often catastrophic effects of treatmientfie context of dementia, it is
difficult to see how neuroleptic treatment cantbéhie best interests of anyone
other than the harassed doctor making the presurifit

201 Rosenheck (2006), p.1078upra).
202 \/edantam (2006)s(ipra).

203 Tyrer & Kendall (2009)gupra).
204\/edantam (2006)s(ipra.

205 Ballard (2005) $upra.
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To end the chapter at this point would be to end pessimistic note; however a case
history taken from Browne (2008) points to a mopéraistic way forward. Browne
tells of how, in retirement, he had been approadiyea family friend in connection
with a young 16 year old girl who was in difficels. The girl’s family had recently
moved house and she had changed school and wegyfeeinewhat isolated. The
parents went for a long weekend to London and bytithe they returned the girl had
become floridly psychoti¢. Before contacting Browne, the girl had beereredd by
her GP to another psychiatrist:

... the psychiatrist said she was one of the sidjiestshe had ever seen and that
she should be hospitalised immediately. Had thgplened, she would then have
been heavily medicated and almost certainly rethfoeseveral weeks or months,
... By that time she would have been well on the tealyecoming a chronic
schizophrenic. | have seen this outcome so mamgstin the past®

Unwilling to take that advice the girl’s family ssdquently brought the girl to Browne
who continues:

When | saw her she ... was laughing one minute ayidgthe next, clearly
hallucinating, ... | prescribed a moderate dose efain... antipsychotics ... for
one week and asked her parents, as soon as shedsbhome improvement, to
ground her with a programme of swimming, walkingl &ealthy living. When |
saw her a week later she was together enough tcegtie medication and,

within two weeks of my first seeing her, she waskbia school and the

medication could be discontinued. She has hadimber difficulties®®’

The lesson that Browne drew from the experiencethetsschizophrenia was to a

considerable degree attributable to the psychiattérvention itself®®

In drawing the conclusions for this chapter thebpgm that has to be resolved is to
determine how to best ensure that in a similaasibn, the most minimal therapeutic
intervention is permitted rather than allowing #iernative outcome — such as that
envisaged by Browne of a diagnosis of schizophrpreaipitating a lifetime use of

antipsychotics with all the attendant stigma —réold.

A solution is to hand: the implementation of a eysiof judicial review of proposed
coercive psychiatric treatment decisions (othen th&se concerning emergency short
term restraint), undertaken by a court which wilt genuflect in the face of
psychiatry’s self proclaimed ‘certainties’ but byogting a sceptical attitude, subject
them to a rigorous scrutiny. It was the avail&pitif such a system that enabled the
Bigley andStarsoncaseqsupra)to be adequately resolved and it is only the

implementation of such a system that will help eaghat the outcomes as portrayed by

206 Browne (2008), p.326.
207 1hid.
208 See the Introduction for a more complete stateraghis views.
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Browne, are not chosen simply because of a judicétia arising from an

unwillingness to critically examine psychiatry’stoodoxies.

The unfettered access to the courts for those ke heen harmed by coercive
psychiatric intervention would be a further safeguand would indirectly ensure that
(what has hitherto not been the case) full and @akegrecords of all psychiatric
treatments especially those relating to coerciyeluatric interventions, be maintained.
The existence of such records allied to a judiciersight, would also permit the
implementation of a full and complete audit of éxent of iatrogenic harm consequent

on psychiatric intervention.

A related conclusion concerns the necessity of fggng research into drug-free and
minimal drug therapies in the management of sciizaga especially in that drug-free
therapies have proved superior to the use of amtiydics in relation to the
management of the elderly and the intellectuakbablied and have shown promise in

the management of schizophrenia.



Chapter 6: Psychiatric assessments of
dangerousness

My Life had stood — a Loaded Gun -
In Corners — till a Day

The Owner passed — Identified -
And carried Me away —

Lines from a poem by Bniickinson?

As outlined in the Introduction, the argument beaglyanced in this dissertation is
divided into three stages:
Stage 1 examines coercive psychiatric interventions utademn_solelyin the
interests of the subject;
Stage 2 examines coercive psychiatric interventions utadem_solelyin the
interests of others;
Stage 3 examines coercive psychiatric interventions utad&mn on mixed

grounds -t.e. both in the interests of the subject and in therests of others.

Earlier chapters have examined aspects of the Staggument; the task of the current
chapter is to examine that aspect of the Stagguhaent which is additional to the
Stage 1 argument, namely ‘dangerousness to otlverssequently the ‘dangerousness’
referred to in the chapter title relates to ‘dangsness to others’ and not to
‘dangerousness to selk.@.a risk of self harm or suicide) which falls undee Stage 1
argument. It is of note that some academic psyisiis have argued that
dangerousness criteria should no longer fall uttteepurview of mental health

legislation?

The Stage 3 argument will be addressed in the rigsm conclusions and its
resolution will be based on the conclusions draamcerning the Stage 1 and Stage 2

arguments.

Dangerousness: imminent vs. predicted

The ‘assessments of dangerousness’ spoken of abf@re to future predictions of

dangerousness and not assessments of imminentrdange

! Dickinson [McNeil (ed.)] (1997), p.73.

2 Large (2008), for example, argues (p.877) timrigerousness criteria should be removed from menta
health legislation and be replaced by criteria tfi@atus on a patient’s capacity to refuse treatrijemn

also contends that " the dangerousness criterion is unnecessary, icatind [may be] ... potentially
harmful to mentally ill people and to the restlodé tommunity.and that Dangerousness criteria

unfairly discriminate against the mentally'ill.
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Consider the scenario mentioned in the Introductioman runs down a crowded street,
shouting wildly and brandishing a knife; such ansg@® clearly portrays an individual
who presents an imminent danger to others anciea that the individual needs to be
restrained or subdued until a more consideredisallie arrived at. The temporary
restraint of such an individual presents no paldicethical problems nor does the
choice between physical restraiatd.the use of handcuffs by police or psychiatrists) o
a chemical restraine(g.the use of a gas spray by police, or of a psychaadtug, by
psychiatrists).

However, whilst the ethical distinction between tise of a physical or chemical
restraint may not be of importance when considased temporary response to an
emergency situation, it is of importance when theaton of the restraint is prolonged
(e.g.restraint lasting weeks or months) because oéspecially damaging effects of
some chemical restraints (or ‘treatments’) — sugH@ example, antipsychotics — on

personhood.

Problems concerning psychiatric assessments ofedangness have been touched on
earlief and a brief review is given fBection Awhich helps provide a context for the

discussion to follow.

A deep mismatch exists between assessments ahkhedtween mental illness and
dangerousness as perceived by the popular mediasatetermined by research
studies; the media portrays the link as unequivandlstrong, whereas research studies
indicate that the link, if not tenuous, is wealheTmedia perception is important as it
can be determinative of political attitudes whichymin turn, influence psychiatric

practice’ These issues are discusse&éution B

The links between mental illness and dangeroug@assdiscussed in Section B) relate to
the problem considered in its generality and angttd assistance in resolving the
problem faced by clinical psychiatrists, and cagurigletermining the risk of
dangerousness posed by any one particular individd@me strategies have been
developed by psychiatrists which purport to aseigtdividual risk assessment, but the

reliability of such strategies has been questidaed the serious ethical problem posed

% See Chapter 7.

* See especially Appendix F.
® Seeinfra and Appendix F.

% Ibid.
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by the occurrence — and possible prevalence -atsfefpositives’ has often been

ignored’ These issues are discusse8éution C

The ethical problems involved in choosing betweeengical ‘treatments’ and
mechanisms of physical restraint in the managewfendividuals who present a

continuing imminent danger to others, is discussegection D

Section A: Some earlier references to assessments o
dangerousness

As discussed in Chapter 3, Fulford suggests e Othello Syndrortiéis:

... important, with compulsory treatment in mind, &ese it is one of the few
psychiatric conditions known to be definitely asated with an increased risk of
homicide®
In the context of the present chapter, such a itieBrstatement, by an academic of
such eminence in the philosophy of psychiatry scialt a close examination of the

evidence cited in its supporBilibsection A]Jl

Examples of individuals who have legally challengjeeir coercive psychiatric
treatment have been given earlier; in such cagepychiatrist’s belief that coercive
treatment is necessary because of the ‘dangeraisifabe subject, is occasionally
challenged and — though it may well be imagined titva term ‘dangerous’ is clear and
unambiguous — these examples show that sometiragssithiatric use of the term is,
at best, unconventionaS{ibsection AJ2

A consideration of such examples is important bseasychiatric assessments of
dangerousness are often not subjected to criticatisy and may be accepted at face

value.

A.1: Fulford and the risk associated with morbidlisy
Fulford, as authority for his assertiosupra), cites a single referen®edating from
1967 and entitlencommon Psychiatric Symptanasie such symptom iFhe Othello

Syndromée

’ See, for example, Maden (2003a).
8 |.e. morbid jealousy

® Fulford (1989), p.204.

19 Enoch (1967).
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A.1.1: Enoch: The Othello Syndrome

Enoch discusses the manifestation of this syndiameyth and literature and gives an

account of its psychological origins which is, iates, highly speculativE. He notes
the long standing association of morbid jealousgalcoholisnt?

Enoch unequivocally asserts the strength of thedetween morbid jealousy with
violence on a number of occasions:

(i) This syndrome has extensive and severe saaifications. ... Again,
contrary to most psychiatric ilinesses, this isagkrous condition which does
lead in some cases to homicide and suitide.

(ii) Contrary to popular belief, most psychiatiinésses do not necessarily lead to
violence. Psychotic jealousy is an exception. pked has dealt with the

forensic aspects of delusional jealousy in somaiklebnfirming that it

constitutes a well-established motive for crimesiofence, particularly against
the spousé?

(iif) Some cases persist in spite of all theramd,an view of the real homicidal
threat to the wife, hospitalization, often undempailsory order, becomes
imperative'®

Enoch provides little to substantiate his assestmncerning the supposed link
between morbid jealousy and dangerousness othethbasingle referenceypra to
Shepherd (1961) and some case studies which amyfnecdotal value; he provides

no original data.

A.1.2: Shepherd: The forensic aspects of delusigaddusy

Shepherd (1961) provides a scholarly account optieomenon of jealousy ranging
from its etymology to the problem of its philosogdii definition®® to its link with drug

™ According to Enoch, the syndrommayspecifically be linketwith a threat to what the husband
perceives to be higptoperty’, and:
... Secondly, the central inadequacy may be linket thie patient’s own illicit desires to be
unfaithful, which are in turn projected on to thposse.
... Thirdly, the inadequacy which is projected maye@ itself as a propensity towards
homosexuality. ... (pp.43-4)
2 |bid., p.39:
Accounts of morbid jealousy abound in the psychiditerature, though it is mostly associated
with paranoid states and alcoholism. Up to tha bfrthe century, it was nearly always regarded
as is being associated with alcoholism.
The link between alcoholism (and substance abuskjlangerousness has been the subject of much
research [see Sectionildra]. The IrishMental Health Ac{2001) S.8 (ii) specifically precludes drug or
alcohol addiction being grounds for involuntary cuittal [see Appendix A].
3 bid., p.37.
bid., p.42.
5 bid., p.47.
'8 Though his discussion is less than rigorous; fseexample (p.687):
Even the most celebrated definitions — Descafitéwi of fear related to a desire to preserve a
possessidhor Spinoza'smixture of hate and love’for example - merely illustrate the
complexity of a term whose many nuances of meacambe detected in its roots.
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addictiort’” and alcoholisif — a theme which dominates the paper. He ackngekd
the difficulty in distinguishing between ‘normad ‘abnormal’ jealousy and
discusses the link between abnormal jealousy anidsghrenid’ and the presence of
paranoid ideas such as:

... the belief that the suspected person has beamgive patient substances for
the purpose either of poisoning him or of impairing sexual potency; suspicions
that the partner is suffering from venereal disead®as been indulging in sexual
intercourse with a third person during the patizesiéepﬁl

Such scenarios are far removed from those portraydtliford 6uprg?? which
consisted simply of an individual presenting wittedusiond® (but true) belief that his
wife was being unfaithful and which — by virtueto$ continued insistence in
maintaining his belief despite his inability to fiifis it — became a candidate for coercive
psychiatric detention.

As has been seen above, Enoch (1967) — whom Fuiftad as his sole authority —
provided little support; does Shepherd (1961) —mwinoch cited — provide any more

substantial grounds?

Shepherd (1961) in his discussion of forensic aspgfamorbid jealousy, cites a number
of studies which sought to determine the proportiboonvicted murderers who had
been motivated by sexual jealouyr example:

(i) ... over a two-year period 54 out of 760 murder€ook County, lllinois,
were due to jealousy ...

(i) Mowat has examined the records of the malefenthle patients admitted to
Broadmoor during periods of 20 and 15 years anddwasd morbid jealousy to
have been a significant factor in 12 per cent @hger cent respectivefy.

As discussed in detail in Appendix F, such stu¢iesl some similar, more modern,
studie$®) may, ideally, assist in calculating the probapitif whether a convicted

murderer had delusions of jealousy but this istnetproblem faced by a clinical

17 Shepherd (1961), p.691Kfaepelin regarded cocainism as one of the conditimost intimately

associated with morbid jealousy.

18 |bid.: “Alcoholism constitutes the most widely recognizegsical association of morbid jealousy.

9bid.: “The borderline between such reactions and thoseeohormal’, understandably jealous

individual remains arbitrary in the present statiekaowledgé.

2 |bid., p.693: ‘Morbid jealousy with delusions of marital infidglitonstitutes a well recognized

symptom-complex in schizophrenic illnéss

2L |bid., p.690.

22 See also Fulford (2006) [this example was disalissere fully in Chapter 3]:
Mr O.S. ... Attended general practitioner’s surgeithvhis wife who was suffering from
depression. On questioning, delivered an angryildéabout his wife being'tart. Unable to
talk about anything else. Offered unlikely evideie.g pattern of cars parked in road).
Psychiatric referral confirmed diagnosis even thotige doctors concerned knew that Mrs. O. was
depressed following the break up of an affair .48p.

2 gee Chapter 3.

24 Shepherd (1961), p.699.

% E.g. Muzini¢ (2003).



psychiatrist (such as in Fulford’s example) whae@ with a subject who is morbidly
jealous, seeks to determine the likelihood thastiigect will become violent. Itis, in
fact, the obverse problem and any attempt to ajyyesults of studies of the former
problem to the latter are guilty of making a fundsmal error of probabilistic
reasoning®

The clinical psychiatrist needs to know the probighihat an individual who is
morbidly jealous will become dangerous; knowledfthe probability that one who is,
or has proved to be, dangeroagy(is a convicted murderer) had morbid jealousy is of
little relevance especially in circumstances wtikeeincidence of morbid jealousy in
the general population is unknoWn.ConsequentIy these studies do not substantiate

Fulford’s original assertion.

However Shepherd (1961) does discuss a furthey $kalle (1932)f2 which is
relevant to Fulford’s assertion. Kolle (1932) taakhis sample population a group of
morbidly jealous alcoholics and followed their pregs over a period of between five
and twenty two years. The only manifestation ofemce or dangerousness in these
subjects during that period was the suicide ofat@eir number — a result which
radically undermines Fulford’s contention. Indeather than being an advocate for
proactive coercive psychiatric detention, Shepleenthraces the possibility that the
problem of morbid jealousy might be resolved thitougn-medical agencigsor

marital separatior’

In summary, Fulford’s (1989) contention that a nidigbjealous subject is pre-

eminently suitable for coercive psychiatric detentand treatment because their

% The confusion of these two problemie-the probability of A (given that B is true) [P(AJBnd the
probability of B (given that A is true) [P(A|B)]is known as théase rate errorand its occurrence in
what purports to be a statistical analysis, isr#vgus as to fatally undermine the analysis. [Hase
rate error’ is discussed more fully in Appendix F].
27 Kingham & Gordon (2004), p.207:
The prevalence of morbid jealousy is unknown, asgramunity survey exists. It has been
regarded as a rare entity (Enoch & Trethowan, 19:®)most practising clinicians encounter it
not uncommonly.
28 Shepherd (1961), p.692:
The most careful and satisfactory study, howegethat of Kolle who ... distinguished clinically
between three principal subgroups; ... The long amdfal follow-up of his cases gives force to
Kolle's views.
Kolle, K.(1932). ‘Uber Eifersucht und Eifersuchtdwebei Trinkern.'Monatsschr. f. Psychiatrie u.
Neurol.83, 128.
2 |bid., p.698:
... the lawyer, the policeman, the probation officeror the marriage guidance counsellor ...
Intervention of these non-medical intermediariey mat only determine referral to a physician;
when effective it can dispense with the need fodioe assistance or advice in an incalculable but
probably large proportion of cases.
%0 |bid., p.702: “.. the desirability of a temporary or permanent sefian which can so often bring
about a subsidence of the turbulent emotibns
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condition:“... is one of the few psychiatric conditions knowrbé definitely associated
with an increased risk of homicidéS not supported by the authorities which he cited
and — as will be sednfra — is indicative of a general absence of rigorigtdssions of

dangerousness in the context of coercive psycabiati@rvention.

A.2: Some examples of psychiatric assessmentsigédausness

The examples to be discussed are the ManweileBagtely cases.

A.2.1: Manweiler's dangerousness

The background to the Manweiler ciseoncerned family disagreements about the
execution of a will and involved a son — who waslispute with his married sister —
and who was living with his aged mother who had eletia. The immediate
circumstances precipitating the problem, was aalalbercation between Manweiler
and his mother; the mother became distressed émgedeher distress to Manweiler’s
sister who, in turn, insisted that Manweiler sedknsion to a mental hospital as a
voluntary patient. Shortly after admission hidistavas changed to ‘involuntary’
because, as stated by his psychiatrist in a subséguourt case:

... he was constantly grumbling about being therevaasl without enthusiasm.
There was a serious history of violence that canom the evening before when
his mother left the house. ... it was for safety’kesthat this had to be doffe.

Under cross examination considerable doubt wasoraste psychiatrist’s assertion of
the existence of asérious history of violenteand — in that the jury not only fully
accepted Manweiler’'s account of events but als@alsd the defendants for the
manner in which they had attempted to justify theihaviour — it can be concluded
that, whilst Manweiler may have spoken aggressitelyis mother thus causing her to

become distressed, no act of violence had takexepla

In the absence of court proceedings, Manweilelésdbntaining the damning phrase
that he hada serious history of violencetvould have continued unchallenged and
unchallengeable and would constitute the basisklinhnany subsequent ‘risk

assessment’ of Manweiler’s level of dangerousnesddbe calculated.

A.2.2: Bigley's dangerousness

The Bigley cas® arose out of an application to the Canadian cduyr hospital
psychiatrist that Bigley be subjected to coercisgghiatric detention and treatment

because of his dangerousness.

31 Appendix H is devoted solely to a discussion ef ktanweiler case.
32 Browne (2005b).

23¢



In justification of his assessment the psychiastatedjnter alia, that Bingley:

... was in grave danger because he might irritatergieople, including police
officers, to the point where he might end up béing. “He’s very
inappropriate; Dr. Raasoch said.He gets up in people’s faces. | think the
majority of people would just punch hirif.

In the event the psychiatrist's assessment of dangaess was not accepted by the
court, but in the absence of an obligation to sEekt approval for coercive psychiatric
detention (a legal requirement in Canada but néreliand) there is little doubt but that
the psychiatrist assessment of dangerousness Wwaudremained unchallenged.
It is of interest to apply the test used by thecpgtrist, to some alternative scenarios:
- avociferous civil rights activist in the southasnited States in the mid 1960s
would undoubtedly also have posed a grave dangeitafing others to the point
at which they may well have responded violently;
- apolitical dissident in the former USSR who chaomgid free market capitalism
would also be likely todet up in people’s faceahd be punched®
A consideration of such scenarios shows clearlyhtghly inappropriate criteria were

being employed in the psychiatric assessment ajetausness.

Section B: Mental iliness as a predictor of dangen@ss?

The media portrayal of the link between mentakiis and dangerousness is discussed
in Subsection B;lexamples of the effects of such portrayal ontgali opinion are

given inSubsection B.2

Some research studies which have examined theenaar extent of the links between
mental illness and dangerousness, are discussadsection B.3

Some conclusions are drawnSuabsection B.4

B.1: As perceived by popular media
Speaking in the House of Commons debates oM#mal Health Bill(2007), Mr.

Charles Walker MP, gave some examples of presstegmolinking mental illness and
dangerousness:

| did some research; thzaily Mail had the headlineKnife maniac freed to Kkill.
... Mental patient ran amok in the p&rkvhile The Surhad ‘Violent, mad. So
docs set him free. New community care scahdal.

33 See Chapter 5.
34 Berenson, A. (2008b). ‘One Drug, Two Facdhe New York Time&5 March.
% See the case of Leonid Plyushch which is discusspch
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They are appalling misrepresentations of people wi¢ntal illness, and it does
our media a great disservice that they persistiilgmg them forward?®

These are not isolated examples nor are they aahimthe UK media; Thornicroft
(2006) — in his study on discrimination againstgleavith mental illness — summarises
the results of some studies on the media porti@y@lental illness in relation to
perceived dangerousness:

(i) A one month monitoring of all New Zealand neappr stories which referred to
mental illness [Coverdale (2002)] found that:

In results closely similar to an earlier Australgndy, more than half of all the
items depicted the mentally ill person as dangerand the key themes that
emerged were danger to others (61 per cent), caiityr(47 per cent),
unpredictability (24 per cent) and danger to s&f fer cent). Most of these
newspaper stories used undifferentiated terms asiqgisychiatric patientor

‘mentally ill"%’

(ii) A study [Corrigan (2005)] of over 3,000 newgea stories about mental iliness
which were published in the US found that:

... most often the stories focused on dangerousmaksialence, often in front
page stories (39 per cent) ... Interestingly thitesypatic tendency to highlight
violence above all other aspects of mental illiveas described by the authors as
‘structural discrimination ...38

(iii) Studies in relation to television coverageuhd comparable results:

In one of the most detailed of these evaluatiorGlasgow Media Group in
Scotland analysed one month’s output for nationdllacal television, the press
and magazines, including all content ... The autsaramarized by saying that
“the bulk of media content situates mental illness context of violence and
harm ... such representations can clearly affect encks. >

A content analysis of prime-time television in th8A concluded that mentally ill
characters were nearly 10 times more violent thargeneral population of
television characters, and 10 to 20 times moreewiol.. than the mentally ill in
the US population ... In the US 73 per cent of peadettelevision characters
with mental illness were shown as violent indivitif4

Thornicroft (2006) concludes that such a predonticancern with violence is found
repeatedly in such studies:

Overall it seems that the pattern we saw in hewespagverage, that between a
half and three-quarters of all items about metita¢ss focus solely on violence,
is repeated in television programniés.

The studies also found that such portrayals weeplgienfluential in the moulding of

public opinion:

% Hansard (2007House of Commons Debatd$3 (124): Column 116-117, 16 April.

" Thornicroft (2006), p.109.

%8 |bid., p.110.

%9 |bid., p.113 citing as reference Philo, G. (1996). (ddadia and Mental Distress¢.ondon: Longman.
“%bid., citing numerous references.

“LIbid., p.114.
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Work in the USA found that 87 per cent of peopliel $hat television was one of
their main sources of information. Compared withpgr cent from friends and
29 per cent from medical profession#is.

B.2: Political responses to the media portrayal

Mr. Walker MP 6uprg — alluding to the danger of politiciansdndering to the tabloid
press — stated that: It appears that a different set of rules applyre mentally ill —
that the normal rules relating to limiting civiblerties and rights are suspended.

In response to an article The Daily Telegraph -which urged MPs thatif‘this Bill
will save lives, then Parliament has a duty to supp.” — Waker continued:

| can think of a couple of Bills — unattractive IBif- that might save lives ... We
could introduce a Bill to ensure that people witlD8 are locked up so that they
do not pose a public risk. That would be unativactout | am sure that it would
save a few lives. We could go out and round umgdalack males in Peckham,
which might save a few lives in that area, but than unattractive and
unpalatable solution. So why is it that when wsxdss mental health we too
often separate sufferers from everyone else to wieraccord right$?

Lord Bragg, speaking on the Bill in the House ofdsy acknowledged the possibility
that the government had yielded to media pressure:

It would be cowardly of the Government to allowptslicy to be driven by
tabloid hysteria about the very, very rare, thoafjbourse deeply regrettable,
incidences of murder and assault committed by geafith severe mental health
problems®*

Indeed the original Bill had been drafted to refleablic concerns as reflected in the
popular media: the Bill, as first tabled, had pregwthat coercive psychiatric detention
be permissible on grounds of dangerousness evée iabsence of any therapeutic
benefif® — a proposal which was dropg&ébllowing widespread criticism by medical

organisations and civil liberties campaigners.

Amongst academic psychiatrists, there is also suppothe view that the linking in the

public mind of violence and mental disorder, igiaye motivating force for legislation

“2 |bid.

3 The question implicitly posed by Mr. Walkere( why is it permissible to coercively detain membefrs

one group of individuals on the grounds of theinglerousness but not members of another who pose a

possibly greater risk of violence ) is of profountbortance and will be discussed later in this ¢dap

“ Owen, J. & Goodchild, S. (2007a). ‘Lord Bragg eks:Mental Health Bill asithumane, inefficient

and unfair”.” The Independeng2 April.

“5 Goodchild & Woolf (2007b):
Ministers have insisted it is necessary to get [gewjth severe disorders off the streets, even if
there is no treatment available. This has beenjarmsource of opposition — especially from
psychiatrists, who believe they will be turned ijaiers.

Goodchild, S. & Woolf. (2007b) ‘Insane! Stop the mf@ Health Bill.’ The Independenil5 April.

“6 See, for example, Bamrah (2007):
Previous Bills advocated that appropriate treatroentd be given even where there would be no
defined therapeutic benefit. It is a shame thatgbvernment had to be dragged into making a
concession on what is the most crucial aspect gfavly patient is detained, other than safety.
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in this area and, consequently, for psychiatrictica:'’ Indeed some academic
psychiatrists argue strongly that psychiatry sheuid its own professional interest —
actively seek to accommodate (rather than adtfjese concerns of both the public
and the politicians; Maden, for example, who ha@lgmsition of some eminence in
British psychiatry*® states, in an editorial, that:

The Collegd’ is right to be concerned about stigma, but irggiable that the
profession is now more stigmatised than the paient

Like the rest of life, none of this is fair. Batie government and the public
overestimate the risk of violence by psychiatritigrets. Tabloid editors overstate
the risk in order to sell newspapers. But, cryfimg and complaining about
stigma will not win back the public confidence irntal health services that our
patients need.

... The lesson for general psychiatry is that, oheepublic and politicians have
made violence a major issue, services need todreteebe taking it serioushy.

B.3: Academic Research

Lest it be assumed that definitive results on ithkealge between dangerousness and
mental disorder are readily available, a cautiomexte is in order:

Unfortunately what research questions are askedt miethodologies applied and
how results are interpreted are all open to pradanfiuence by the prior
commitments of researchers.

Thornicroft (2006) also urges that in interpretgwgh research studiewé need to
tread with care”®® and he lists a number of possible complicationisetdorne in mind:
- the data should relate to actual violent eventserahan crimes’
- all characteristics of the incident should be n@&egalcohol or drug use and not
just mental disorder; similarly, the presence aialdfactors such as

unemployment?

" Steadman (1998), p.393:
The public perception that mental disorder is glpmassociated with violence drives both legal
policy (e.g, civil commitment) and social practice.§, stigma) toward people with mental
disorders.

“8 Butcher (2007):
“It is not enough really for the College to sawell it's pretty rare when somebody gets killedsby
patient. | think it is such an unacceptable risk that eaéthat low level we need to take on board
how it is viewed by the publicsays Maden.

['Maden’ refers to Professor Anthony Maden; ‘Coliégefers to the Royal College of Psychiatrists.]

“9 Professor Anthony Maden is Professor of ForensicRatry at Imperial College, London.

°0| e. the Royal College of Psychiatry.

°1 Maden (2005), p.121.

Maden (2001) also stated [see also Appendix F]:
... concern about violence dominates the thinkingaditicians in this area. It is unlikely that they
are going to lose votes by overstating the levelstf associated with psychiatric patients, so the
profession is going to have to come up with sonmgtiietter than bland reassurance.

2 Mullen (2001), p.4; seimfra.

3 Op. cit.,p.127.

54 Thornicroft (2006) argues that restricting theadat actual crimes would tend to underestimate the

prevalence of violence; against this it may be adgtnat usingdctual violent eventsisks compromising

the objectivity of the assessment of the actuatekegf violence.
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- the possession of a psychiatric history shouldiséndguished from the
contemporaneous exhibiting of a mental disordeth&rmore, the category
‘mentally ill is too general to be useful and requires refineime

- itis necessary to distinguish betwegsiative risks and ‘absolute risks®®

As suggested by Mullerspra), the perspective that is implicitly adopted caftuence
how ‘dangerousness’ is discussed; some remarkgfening perspectives are made in

B.3.1 some of the more important research findingdéseussed iB.3.2

B.3.1: Differing perspectives towards dangerousness

Butcher (2007) describes how the psychiatric petsgeon the link between mental
illness and violence has changed over recent decade

When theMental Health Actvas introduced in 1983, psychiatrists believed that
there was no association between mental illnesviatehce. ... it was Jonathan
Zito’s murder’ ... that changed the practice of psychiatry in tie &ccording to
Anthony Maden, ... The way that we do psychiatry in 2007 is almost
unrecognisable from the way it was in 1983. In3@& did not know about those
risks and now not only do we know about them, liigpbvernment has been
forced to take them very seriouslgays Maden®

Maden credits the change in the psychiatric petsgeon dangerousness both to
political pressure and to the results of acadessearch. Mullen (2001), in contrast,
credits the change to a move by academic psychiatmy sociological models of
mental illness to biochemical modéfs.

It is important that this change in perspectivertagle explicit because it deeply

influences how the term ‘dangerousness’ is undedstinplicitly adhering to the

%5 |bid., p.127:
... we know that at least half of all people with antal illness receive no treatment, and people
who are violent and mentally ill are more likelyle treated. Therefore studies of people with
treated mental illness will show artificially hightes of violence compared with rates for all
people with a mental iliness, whether treated @r no

%% ‘Relative risksmeasures how much more often people with a pdaiccondition may commit violent

acts than those without this conditioapSolute risk'smeasures the actual number of such incidents or

events. [Thornicroft (2006), p.127].

" Butcher (2007), p.118:
On Dec 17, 1992, Christopher Clunis murdered Jamaiito, a total stranger who was standing
[at a] tube station in London. Clunis had pararsaibizophrenia and ... had been seen by 43
psychiatrists in hisdic] last 5 years and frequently moved between diffehealth authorities.
“The mental-health services passed him around —-e@sas he was better they kicked him out of
the door with no attempt to provide follow-up carethey sent him out with an outpatient
appointmerit says Anthony Maden.

°8 Butcher (2007), p.117.

9 Mullen (2001), p.3:
The enthusiasm for the rediscovered ‘dangerousioésse mentally disordered was not shared by
all researchers and all disciplines. Sharp diwsion the issue became increasingly apparent.
Again the debate was only partly grounded in rededata and in part reflected ideological
commitments. The mainstream of psychiatry in t880ls returned from an emphasis on broadly
social and psychological constructions of mentsbdier back to it's traditional medical
adherence to causal theories based in neurobialqmithologies and genetic variations.
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biochemical model runs the risk that environmeatal sociological factors become

obscured anddangerousness become reified and this thing atkitbto classes of

individuals?®°

Mullen (1984) insists that a wider perspective depaed:

Dangerousness is not a quality of an individualdiwn individual’s actions. ...
Behind any such definition lurks social and poétigidgements, just as surely as
they lie embedded in our judicial and penal systémour society, it is the
violence perpetrated by the stranger criminal arféliow citizen which creates
the most public concern and fear ... but such crimiist less death and
destruction than those wrought by the domestiewvicé of our nearest and
dearest ... The danger to the community presente@éxmple, by the
industrialist who ignores safety regulations ... db&ven enter into the
dangerousness literatute.

B.3.2: Research Findings

The results of some individual studies on the linkBveen mental disorder and
violence are discussedi;h3.2.1

The literature on the possible relationships behweental disorder and violence is
extensive, accordingly authoritative reviews of literature are of especial interest.
Both Thornicroft (2006)quprgd and Mullen (2001)guprg have conducted such
surveys as has Sirotich (2008) whose review isSqudarly comprehensive; these are
discussed iB.3.2.2

B.3.2.1: Some individual studies

Steadman’s (1998) study is discusseB.B.2.1.1 Fazel's (2006), iB.3.2.1.2 and

some criticisms of Fazel (2006), #3.2.1.3

Some comments on an analogous problem namelyrthéditween race and violence in
the US, are made B.3.2.1.4

Buchanan’s (2008) study is discusse®if.2.1.5and Elbogen & Johnson’s (2009), in
B.3.2.1.6

B.3.2.1.1: Steadman (1998)

Steadman (1998) was a follow up study of 1,136epéti with mental disorders who, on
discharge from hospital, were monitored duringfti®wing year for manifestations of
violent behaviour. An interesting aspect of thelgtwas that the control group was

chosen from amongst those living in the same neighinods as the discharged

0 Mullen (1984), p.9: Dangerousness is best left undefined or vagueipeited as in ‘a propensity to
cause serious physical injury or lasting psychatagiharm (to others)’.”
61 i

Ibid.
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patients thus equalising the more obvious socioldgnd environmental factors that
might precipitate violent behaviour. The studyrfduhat:

There was no significant difference between theaence of violence by
patients without symptoms of substance abuse angrévalence of violence by
others living in the same neighborhoods who wese ®alithout symptoms of
substance abuse. Substance abuse symptoms sigtijficaised the rate of
violence in both the patient and the comparisomgspand a higher portion of
patiegtzs than of others in their neighborhoods neplosymptoms of substance
abuse:.

In relation to the portrayal of violence and mewliabrder in the popular media, it is of
interest to note that this study was reportedhie New York Timasder the heading
“Studies of Mental lliness Show Links to Violettee.

B.3.2.1.2: Fazel (2006)

Sweden has the largest inpatient hospital regjistére world®* It also has
comprehensive records of criminal convictions whictlude crimes committed by
those who have been diagnosed as having a psychisorde®> Furthermore each
resident in Sweden has a unique identification remalnd thus a linkage may be
established between those who had been inpatieatpsychiatric hospital, and those
convicted of a violent offence. Fazel (2006) asatythe data generated by this linkage
for the period between 1988 and 2000:

We calculated the population-attributable risk: tiaenber of violent crimes
committed per 1,000 persons in the whole populatan wouldnot have
occurred if the risk factor — severe mental ilinesgad been absent, and the
population-attributable risk fraction, which is theportion of violent crimes in
the whgsle population that may be attributed tovidlials with severe mental
illness.

The study concluded that in the period studied:

The number of individuals with severe mental ilm@dho committed at least one
violent crime over the time period was 6,510. Efeare, of all patients with

2 0p. cit.,p.393.

®3 Butterfield, F. (1998). ‘Studies of Mental lllneSkow Links to Violence The New York Time45

May; the article began:
After a generation of believing that the mentalllaie no more violent than other people,
psychiatrists and advocates for the emotionalliudied are wrestling with studies that show that
the mentally ill may indeed be more violent in sotireumstances.
... Substance abuse increased the rates of violghoehtal patients by up to five times, the study
concluded, while it tripled the rate of violence diher people.

&4 Fazel (2006), p.1398.

% Ibid.:
We used conviction data because, in Sweden, in aconwaith only a few countries in the world,
individuals with mental disorders who are charggdhe courts are convicted as if they did not
have mental disorderg€., regardless of their mental state at the time efaffiense), although
sentencing does take mental health issues intaiatco

% Ibid. [Emphasis in original].
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severe mental iliness, 6.6% had a violence comvictiThis compared with ...
1.8% of the general population, who had a violerarviction®’

... patients with severe mental iliness, as idetiby hospital admissions,
committed about 5% of all violent crim&s.

Fazel acknowledged that his analysis had somestiinit$® the most serious of which
is the presumption of @ausalrelationship between severe mental iliness aniéwnio

crime.

B.3.2.1.3: Some criticisms of Fazel (2006)

Pinta (2006) points out that Fazel's (2006) methaglp may overestimate the linkage
between mental disorder and violerifan observation also made by Sirotich (2088).
Buchanan (2008) notes that studies such as FaXab)dften do not distinguish
between cases where the hospitalisation occurredeber after the act of violence; in
such circumstances it is inappropriate to framedibeourse in terms of ‘causalit{?.
Fazel (2006) is also open to a more serious @ttiavhich may be more easily
understood by examining an analogous problem:itikebetween race and violence or,
more specifically, the link between being a blaegident of the US and being convicted

of a crime of violence, and imprisoned.

7 Ibid., p.1399.

%8 |bid.

% In addition to the presumption of causality, timeitations were:
- individuals with severe mental illness who had lmeen admitted to hospital;
- individuals who had been convicted prior to htspdmission;
- the use of conviction for a violent offence am@asure of the prevalence of violence results in an
underestimation.

* Pinta (2006), p.2193:
At every phase of the criminal-justice processtdlae selective factors that determine who are
apprehended, arrested, and convicted of crimiriehegs. ...
Teplin reported that attitudes of arresting offsceoward the mentally ill can result in arrest sate
that are significantly higher than those for nonatady ill offenders.

1 Sirotich (2008), p.179:
For example, most of the birth cohort studies Hzeen conducted in Scandinavian countries that
have a low crime rate and relatively uniform profige Given the relatively low crime rate,
persons with mental disorder may appear to be aterated risk of criminality relative to the
general population. However, in countries like theted States, which have high overall crime
rates, the relative importance of mental disordexpt to be understated given that crime is more
pervasive.

2 Buchanan (2008), p.187The causal implications of symptoms occurring befand after a violent act

are obviously different, but methodologies haveatways distinguished the two

Fazel (2006), p.1401:
Although it is reasonable to assume that the sawergal illnesses that were included in this study
are mostly lifelong, this might overestimate thattibution of severe mental illness to violent
crime.



B.3.2.1.4: An analogous problem: race and violentbe US

Statistics on the number of prisoners in Stateopgs in the United States who have
been convicted of a violent offence, can be andlysethe race of the offender. An
analysis for 2005 shows that there were 687,70@iamin total of whom 235,800 were
white and 275,700 black. In 2005, the population of the United States estimated
to be 288 million of which 234 million were whitasd 37 million were black Thus,
although blacks comprise roughly 12.5 % of the paipen, they represent about 50%
of those in State prisons having been convicteal@ime of violence.

The overrepresentation of blacks amongst thoseismped for a violent offence in US
State prisons is considerably greater than therepersentation of ex-psychiatric
patients imprisoné@ for a violent offence in Sweden; hence — unlegsamntepts some
a priori reason for distinguishing between these groupe-fdrm of Fazel's analysis
should transpose directly from the ‘ex-psychiapatient/violence’ problem to the
‘black/violence’ problerft; doing so, producester alia, the following “statements”:

We calculated the population-attributable risk: tiaenber of violent crimes
committed per 1,000 persons in the whole populatab wouldnot have
occurred if the risk factor — being black — hadrbabsent®

Assuming that there is a causal relationship batvibeeng black and violent
crime, one way of interpreting this attributablekriraction is that violent crime
would have been reduced biyca 50% if, hypothetically, all those blacks had
been institutionalized indefinitely.

k80

To speak of @ausallink™ between black and committing a violent offenceasonly

manifestly erroneous (because clearly many otleorfa such as unemployment,

3 Strictly speaking, the analysis should also ineldétails of those imprisoned in federal prisons,ds

the example is for illustrative purposes only, theave been omitted for reasons of simplicity.

"* United States Bureau of Justice Statistics Bull€2009); Appendix, Table 10.

> United States Census figures [online], available:

http://www.allcountries.org/uscensus/15_residenpytation_by race_and_projections.html [accessed:

28 May 2009].

"% Strictly speaking, Fazel (2006) examined not préss imprisoned for a violent offence, but thos@wh

had a conviction for a violent offence.

" A comparable Swedish problem concerns the leveiadént crime committed by Swedish born

children of immigrant parents; these are three dimere likely to be convicted of a violent offeriban

children of Swedish born parents. See: The Ld2@0%). ‘Immigrants behind 25% of Swedish Crime’.

The Local: Sweden’s news in Englidd December. [online], available:

http://lwww.thelocal.se/article.php?ID=2683&date=30014 [accessed: 8 June 2009].

See also Martens & Holmberg (2005), p.72:
It is two and a half times as likely for personsrbabroad to be registered as crime suspectssas it
for Swedish born persons with both parents boi®vieden. ... Among those with one Swedish
born, and one non-Swedish born parent, the rigkdigimes as great. ... It is four times as likely,
for example, for foreign-born persons to be susggkof lethal violence and robbery as it is for
persons born in Sweden to Swedish born parents.

;2 Adapted from Fazel (2006), p.1398 withidck’ substituted forsevere mental illness

Ibid.
8 Though Fazel (2006) attempts some qualificatioh4@O0):
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poverty, neighbourhood disadvantage, alcohol and dbuse, are relevant) but
irresponsible in that it fosters further stigmatiisa and discrimination against blacks.

It is no less irresponsible in a context wherertteglia portrayal of the links between
mental disorder and violence are so grossly destiofiupra as to result in a public that
predominately perceives mentally disordered as elang® In an editorial
accompanying the publication of Fazel (2006), Appam (2006) summarised Fazel's
conclusions as:These Swedish data confirm an evolving consenstieaelationship
between serious mental illnesses and violéfiteBut, as is shown by Steadman (1998)
(supra)— and other studies to be discussed below — thgaeship is complex,
multifaceted and opaque; the consensus, if indedsdts, is fragile. It behoves
commentators, especially academic commentatoesdioew simplistic analyses and to
transcend what Sirotich (2008ifa) calls :” .. [the] myopic fixation on the clinical

correlates of violencg®

B.3.2.1.5: Buchanan (2008)
Buchanan (2008) is principally concerned with thelypem of individual risk

assessment but, in discussing epidemiological aaalguch as Fazel (2006), he
highlights the possibility that substance abuse faagtion as aconfounding
variable %%

It is also the case that potential confoundersh siscsubstance abuse, can be
present to a greater or lesser extent. An assatibétween mental disorder and
violence that persists after controlling for drugpdndence does not exclude the
possibility that a disproportionate number of indiuals with mental disorders
were using substances at a nondependent leveleri® is associated with
substance use at levels that fail to meet diagnosteria® Residual
confounding of this kind may explain why Scandirewstudies that show the
highest odds ratios for substance abuse also rejgbriodds ratios with respect to
mental disorde®

... the method of population-attributable risk asearoausality. However, the relationship
between severe mental illness and crime is morepteathan simple causality, and
nonmodifiable risk factors, such as age, gendeipsoonomic status, and previous criminality are
important, as are other potentially treatable facsuch as substance abuse, personality disorder,
and medication compliance. Comorbid substanceelnparticular, increases the risk of violent
crime in those with severe mental illness. [Refeesnomitted]

81 Elbogen & Johnson (2009), p.157:

... hational survey in which 75% of the sample viewedple with mental illness as dangerous
and 60% believed people with schizophrenia werdyliko commit violent acts. [References
omitted)].

8 0p. cit.,p.1319.

8 Sirotich (2008), p.188.

84 Confounding occurs when one variable has not keparated from a second variable (and has thus
been confounded with it) producing a spurious ttesilis - in relation to Fazel (2006) - the podiiobf
having substance abuse has not been separatethiegrossibility of having a psychiatric history.

8 |.e. the subjects may not have been ‘diagnosed’ as ubers.

8 Buchanan (2008), p.187. [References omitted)] .

24¢



This suggests that if the term ‘cause’ can havepamghase in the present debate it may
perhaps be more appropriately applied to substabase than to psychiatric history;
doing so would help reconcile Fazel (2006) withagitean (1998).

B.3.2.1.6: Elbogen & Johnson (2009)

Data on mental disorder and violence were colleagegart of th&lational
Epidemiologic Survey on Alcohol and Related Coadgi(NESARCand was analysed
by Elbogen & Johnson (2009) in an attempt to elteidhe relationships that may exist
between severe mental illness, substance abusédedce.

They noted thatThe scientific literature on the association betavegental illness and

n87

violence is inconclusive.”®’ and found that:

... severe mental illness alone did not predict itwinlence; it was associated
instead with historical (past violence, juveniléedgion, physical abuse, parental
arrest record), clinical (substance abuse, perddiveats), dispositional (age,
sex, income), and contextual (recent divorce, uneynpent, victimization)
factors®®

... the incidence of violent behavior, though slightigher among people with
severe mental illness, was only significantly sothmse with comorbid substance
abusé?

Elbogen & Johnson (2009) concluded that:

The data shows it is simplistic as well as inactuta say the cause of violence
among mentally ill individuals is the mental illseisself; instead, the current
study finds that mental illness is clearly releviantiolence risk but that its causal
roles are complex, indirect, and embedded in aaf@her (and arguably more)
important individual and situational cofactors tmsider’

B.3.2.2: Some reviews of the literature
Mullen’s (2001) review of the literature is discadsnB.3.2.2.1 Thornicroft’s (2006),
in B.3.2.2.2andSirotich’s (2008), irB.3.2.2.3

B.3.2.2.1: Mullen (2001).
Mullen® considersTheMacArthur Violence Risk Assessment Stuttybe “...the most
sophisticated examination to date of the relatigndietween having a mental disorder

and violent and criminal behaviotir:

87 Op. cit.,p.153; they then examine some reasons why tlsis. is

8 |pid., p.152.

8 Ibid., p.155.

% Ibid., p.159.

1 Mullen (who is Professor of Forensic Psychiatryridsh University) was commissioned by the
Criminology Research Council of Australia to repamtthe relationship between mental disorder and
violence and criminal behaviour.

92 The findings were published as Monahan (2001).

% Mullen (2001), p.7.
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The MacArthurstudy used a sample of over 1,000 subjects adndatpdblic
psychiatric inpatient facilities in Pittsburgh where extensively evaluated during the
year following discharge.

Depending on the definition of ‘acts of violendegtween 27.5% and 56% of subjects
displayed violencé&* The prevalence of violence was less amongst twithea major
mental disord€P than amongst those with a personality disordemast highest when
linked to substance abuse:

... patients with major mental disorders, includgatpizophrenia, but without
substance abuse, were no more likely to be vidlenrt ‘others in their
neighbourhood without symptoms of substance abusabstance abuse was
however significantly more common among patieni®4¥s.17%) and amongst
patients with substance abuse the prevalence l&nde was significantly higher
than others in their neighborhodd.

Mullen cautions against drawing the overly simgdistonclusion from such studies that
substance abusauseoffending behaviour in the mentally disordefeahd urges the
need for further investigation. Having reviewedumber of similar studies, he
concludes:
The best established mental health variable inigtiad future offending
behaviour is the presence of substance abusezdptinenia perhaps should be
added to substance abuse but the current confasated by some

interpretations of the MacArthur studies ... havewm doubt once more over
how robust and how relevant is this associatfon.

What is clear is that in long term prediction ableince risk mental health
variables, with the possible exception of substainese, pale into insignificance

Elbogen & Johnson (20093pra)noted (p.155) that their results “yielded results similar to those

from the MacArthur Violence Risk Assessment Study.

% Mullen (2001), p.7:
Overt acts of violence were ascertained to haveroed in 27.5% of subjects ... The nature of the
identified acts of violence covered the spectruomfihitting to attacks with weapons (3 subjects
committed homicide) but excluded what were ternmtér aggressive actsvhich were
primarily throwing things, pushing, shoving andpgang. Addition of these lesser forms of
violence raised the percentage of perpetrator§%.5

% These included depression as well as schizopheemiather psychotic disorders. [Mullen (2001),]p.7

% Maden (2003b) drew similar conclusions:
The central message of this study is that, for mafche time, patients behave like their friends
and neighbours, so far as hitting other people@igerned. ... Once substance misuse was
excluded, patients did not have increased ratemteEnce and their violence followed the normal
rules.
The best single predictor of violence was persondisorder ... Violence was also linked to
alcohol, to previous violence and to neighbourhoaiitext. (p.237)

% Mullen (2001), p.17:
To a greater or lesser extent substance abuseefiagty rather than cause, such factoraraamie
impulsivity ... Thus in part it may be that thoseoniend to offend are also those who tend to
abuse drugs and alcohol when available, ratherittedways being drug and alcohol abuse which
ushers in offending behaviours.

% |bid., p.23.
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when they are placed alongside traditional crinogalal variables like gender,
age, past history of offending, and social cf&ss.

Mullen’s conclusions are supported by both Thowficf2006) and Sirotich (2008)

which are discussed in the following subsections.

B.3.2.2.2: Thornicroft (2006)

Thornicroft (2006) having noted the prominence git@ schizophrenia in the literature
on dangerousnes% summarises some of the research results:

One study reviewed rates of violent behaviour cotteaiby people with a
diagnosis of schizophrenia in seven countries,fandd that for men rates were
between 3.9-8.0 times higher than for the generplijation, ..1%*

Higher levels of substance abuse was found amdngsé diagnosed with
schizophrenia than amongst the general populf&fiarhich again raises the possibility
that the raised level of dangerousness might be mccurately attributed to substance
abuse than to schizophrenia — a conclusion sugyjbgtdor example, Steadman (1998)
(suprg.

A further complicating factor is the apparent fasfd® to incorporate rates of
misdiagnosis (or even to advert to its possibilitgp the analysis linking
dangerousness to schizophrenia. Hickling (19%%pr example, found a misdiagnosis
rate of 45% in relation to schizophrenia and ratbedpossibility that this might be due
to an (unconscious) racial prejudice amongst whstechiatrists; if this is indeed the
case then it is surely possible that a similarytliele may also enter into the assessment
of ‘dangerousness’ particularly if performed, infally, by psychiatrists®® The
possibility that some research results were basathta exhibiting such a double
prejudice would render the hypothesis that schimmph was linked with

dangerousness, self fulfilling and the researchjeless.

% |bid.

10 0p. cit.,p.128:
Schizophrenia is a relatively uncommon conditiomevertheless, such is the fascination of this
condition that far more has been written aboutzyftirenia and stigma than about all other types

Lo of mental illness put together, and this is alse in relation to the literature on violence.

Ibid.

102 pid.

193 Though see Fazel (2006), p.1388{ra where a subsequent file-based review did takeephehich

upheld the diagnosis of schizophrenia in 86% oésas

194 5ee Chapter 4.

195 See, for example, Loring & Powell (1988) who pued identical case histories (changing only the

race and sex of the subject) to a group of 290Ipayrists; the study concluded that (p.18):
Although violent behavior is not imputed to whiteles or to the females, black males are most
likely to be diagnosed as having a paranoid schimagc disorder. ... Clinicians appear to ascribe
violence, suspiciousness, and dangerousness to dlants even though the case studies are the
same as the case studies for the white clients.
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In relation to the risk posed by schizophrenia, rifeoft (2006) concludes that:
The available information suggest that men withaaosis of schizophrenia are

3—7 times more likely to commit violent acts thaamwithout this condition, ...
106

He also notes that though depression presentsex lahative risk of violence than
schizophrenia, it is responsible for “a.relatively large actual contribution to violent
events because depression is much more commosc¢hiaophrenid*®’

Thornicroft (2006) then directly addresses the peked by substance abuse:

Compared with members of the general populatioh wisimilar social
background, men with ‘substance use disorder’ Wefb times more likely to
behave violently, and this risk was 15-55 timesieigamong women. ... [a]
large-scale surveys in the USA ... found that peaptk alcohol or drug misuse
were more than twice as likely as those with amiais of schizophrenia to report
being violent:*®

Despite some contrary results, taken together thedimgs point to the same
conclusion: drug or alcohol misuse are strong gteds of violence, are more
closely associated with violence than are psyclisorders, and play a part in
contributing to at least one quarter of all violemtidents'®®

B.3.2.2.3: Sirotich (2008).

Sirotich (2008) is a comprehensive review of aeschnd texts published since 1990
that dealt with crime or violence committed by jpes with mental disorder. The
review is structured according to the nature ofvidigables studied: demographic

[B.3.2.2.3.; historical B.3.2.2.3.2 clinical [B.3.2.2.3.3 and contextualB.3.2.2.3.4

Sirotich’s (2008) conclusions are summarise8.i.2.2.3.5

B.3.2.2.3.1: Demographic variables

These comprise, for example, biological sex, aaee and socioeconomic status.
Sirotich (2008) found that foremost among theseéatdes was biological sexlr the
general population, males are much more likely tfeanales to engage in violent and
criminal behavior:**°

He also noted the relationship between race arldngée and suggested that further
research was required to determine whether thisitrhig ‘contextually driven and

possibly a product of socioeconomic factors.

198 Op. cit.,p.129.
7 bid., p.131.
198 |hid., p.132.
109 pid., p.133.
100p. cit.,p.172.
1 1bid., p.174.
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B.3.2.2.3.2: Historical variables

These comprise, for example, a previous histonia@énce or criminality and parental
factors and family history.

Sirotich (2008) found that:Prior violence and criminality have been found tothe
best predictors of future violence and criminalitithin the criminological

literature” 112

B.3.2.2.3.3: Clinical variables

These comprise, for example, psychiatric diagnasgsubstance abuse.
Sirotich (2008) found that:

The importance of psychopathology in explainingnemal and violent behavior
among persons with mental disorder is an issuemsiderable empirical
complexity. A substantial amount of research hgwoged this issue. ... Yet, the
empirical literature yields equivocal findinys.

Having noted the research which found evidenceiofi éinks, he statedThere is also
a considerable amount of evidence to discount stgeof any relationship between
mental disorder and crime or violentE:*

He noted that research which sought to establiis between particular diagnostic
categories and a propensity to violence, also gilfthixed results **

Sirotich (2008) emphasised the importance of substabuse as a contributor to
violence both amongst the mentally disordered @$ag non-disordered persons):
“Across sample groups, substance abuse or dependescée most consistent
predictor of violence or criminality among persomith mental disordet'*®

He suggested that particular personality traitachsas readiness to anger — rather than
specific psychiatric disordegger se,might offer a more promising path for future

research!’

B.3.2.2.3.4: Contextual variables

These comprise, for example, environmental issuels as housing and financial

problems; neighbourhood poverty; intoxication; fgmelationships.

12 bid.

113 bid., p.176.

14 bid., p.177.

115 1bid.; he also lists some of the factors that might erpiae existence of such seemingly incompatible

resultse.g: methodological differences, selection bias andpnapriate diagnostic methods.

18 bid., p.180.

17 bid., p.181:
That is, it may prove more fruitful to study actisygmptoms of MMDs as well as dimensional
psychological traits rather than categorical disessdsuch as schizophrenia or ASPD. ... Similarly,
specific personality traits such as uncontrollegearmay be more relevant in the study of aberrant
behavior than actual personality disorders.
[GR: MMD - Major Mental Disorders; ASPD — Anti SatiPersonality Disorder]
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Sirotich (2008) gave some examples of such studies:

This risk [of violence] doubled when subjects oggmships or trusteeships had
frequent contact with family members. A lack of@amnomy associated with not
controlling one’s own money may ... ultimately pretage violence toward those
controlling one’s income and resourcés.

... found that concentrated neighborhood povertyeiased risk of violence
among patients discharged from hospital by neargefold™*°

B.3.2.2.3.5: Sirotich’s (2008) conclusion

Sirotich’s (2008) final conclusion relates to theessive concentration on clinical
variables in research studies:

Failing to control for contextual correlates of ieioce and criminality increases
the risk of overstating the effect of clinical \&les. Indeed, part of the reason
for the lack of consistency among prior studies ipayelated to a myopic
fixation on the clinical correlates of violence arime and a concomitant
inattention to how clinical and environmental fastmay interact to increase or
attenuate the risk of violence and criminality ®ygon with mental disordéf°

Whereas the prevalence of violence clearly preses&sious problem for society, it
should not be overlooked that psychiatrists hapeogessional interest in viewing it
through the narrow lens of psychiatric diagntfSiand that the myopia to which

Sirotich (2008) refers, is not necessarily the poiaf disinterested forces.

B.4: Section B conclusions

The above discussion enables the following conoiugd be drawn:

Although there is a widespread belief amongst #reegal public, that the presence of
mental disorder greatly heightens the risk of vigke, the preponderance of research
indicates that — in the absence of substance abulse risk of violence is no greater
than that occurring in the general population afutthermore, that substance abuse
itself is the best predictor of violent behaviour.

Section C: The prediction of individual dangerolsge.
risk assessment)

The discussion in Section B related to whetherswared in its full generality, the

diagnosis of mental illness (or the diagnosis specific mental illness) could, of itself,

118 bid., p.185.

19 bjid.

120|pid., p.188. [References omitted)]

See also Buchanan (2008), p.18Vhé predictive accuracy of even the simplest benavineasures
seems to exceed the predictive power of diagriosis

121 See Carmel (1999) where Englander (the authottektaook [Englander (1997)] entitled
Understanding Violengas taken to task for criticising theriental illness model of violericas being
less tenable than other theories. See also Engl¢h899).
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be regarded as a reliable indicator of a propemsiogpmmit acts of violence; it
concluded that it could not. The problem to bewksed in the present section concerns
the task of assessitf§whether a particular subject will behave violerttysome future

time in circumstances where the subject preseniimonent danger to others.

It is not obvious that psychiatry, as a disciplinas any especial expertise in assessing a
subject’s ‘dangerousness to othéfdjindeed there is authoritative judicial authority t

the contrary: irCross v Harris(1969)the US Court of Appeals — having noted that “

finding of ‘dangerousness’ must be based on a pigbability of substantial injury*?*

— stated:

Without some such frameworkgdéngerouscould readily become a term of art
describing anyone whom we would, all things consgdeprefer not to encounter
on the streets.

... Psychiatrists should not be asked to testifyhait more, $ic] simply whether
future behavior or threatened harmligély” to occur. For the psychiatrishiay

— in his own mintlbe defining ‘likely” to mean anything from virtual certainty to
slightly above chance. And his definition will nm¢ a reflection of any expertise,
but ... of his own personal preference for safetjbmrty.*

However, by a process tjfidicial default,” 126

the determination of a subject’s
‘dangerousness to others’ commonly falls to beotiffely determined by psychiatrists
and this is the context within which the term Vol understood for the remainder of

this chapter.

Some techniques have been developed which purpassist psychiatrists in making
individual risk assessments but their reliabiligsibeen questioned as has the propriety
of their use in circumstances where the possibseguences of an erroneous

assessment are grave.

122| e.making a tisk assessment

123 Foucault is dismissive not only of any such clainexpertise but also of the role played by psychia

in a modern criminal trial; see, for example:
| simply want to underline this strange fact, thaychiatrists have tried very stubbornly to take
their place in the legal machinery. They justifibdir right to intervene, not by searching out the
thousand little visible signs of madness which megompany the most ordinary crimes, but by
insisting — a preposterous stance — that there kieds of insanity which manifested themselves
only in outrageous crimes, and in no other way. rim€ then became an important issue for
psychiatrists, because what was involved was Idigtdaof knowledge to be conquered than a
modality of power to be secured and justified. [Eawlt (1978), p.6].

124 5hah (1977), p. 102.

Shah (1977) (p.104) also quotes, with approvaldtfaition of ‘dangerous to others’ containedhe t

Arizona Criminal code:
“Danger to othersmeans behavior which constitutes a danger oicifig substantial bodily
harm upon another person based upon a historyirdfidnanflicted or having attempted to inflict
substantial bodily harm upon another person witielve months preceding the hearing on court
order treatment.

1250p. cit.,pp.1100-1; quoted in Shah (1977), p.104.

126 Shah (1977), p.98.
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In Subsection C,lthe ethical problems associated with psychiaisicassessment are
examined from a more general perspective: thatadé Sanctioned ‘selection
procedures’ -e.g.the criminal justice system — which have as a equence that a
subject, so selected, suffers some detriment. Sweb problems are identified — the
‘false positive’ problem and the ‘comparable ripkbblem — and some relevant ethical
principles are identified. The practice of psythgarisk assessment is reviewed in the
light of these principles iSubsection C.2Some conclusions are drawnSabsection

C.3concerning the reliability of psychiatric risk assments.

C.1: Prediction of individual dangerousness: sortiecal
problems and principles
It is a truism of criminal jurisprudence to saytthias not possible to create a system to
determine guilt which is incapable of error. En®mtrinsic to any such procedure and
a decision must be made, at a theoretical leva@ming both the level of error that is
acceptable and the party in whose favour doubt tmisesolved; in common law
jurisdictions such decisions are embodied in thgims that the guilt of an accused in a
criminal trial must beproved beyond a reasonable ddulnt alternatively, Better that
ten guilty persons escape than that one innocdfgrsuln the present context, the 10:1
ratio*?’ is the most useful formulation of the principleréiation to criminal law.
Volokh (1997) is an analysis of the origin and depgeent of this principle and it also
touches on two points of immediate relevance t® digsertation:

- the ratio that should apply in suing a psychiafostmalpractice C.1.1;

- the ratio that should apply to a civil commitmd@.1.3

A discussion of these points enables the identitioaof two ethical principles —
‘Principle A[C.1.3 and Principle B [C.1.4 — that should govern the psychiatric

committal process .

C.1.1: The ratio deemed legally appropriate to pbsydoc malpractice
Volokh (1997) notes that:

A British court, in 1883, held ... that n = infinifgr attorneys sued for slander. If
the rule were otherwise, the court explaif#ide most innocent of counsel might
be unrighteously harassed with suits.

... Gregoire v Biddlea 1949 opinion in which Judge Learned Hand erplai

that we couldn't subject conscientious bureauctatthe constant dread of
retaliation.”

127 The 10:1 ratio is known as the ‘Blackstone radifter the English jurist William Blackstone. [See
Volokh (1997)].
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The sentiment which sought to give special provecto lawyers and bureaucrats lest
they be unduly harassed by the disaffected, appedirsd a rebirth in Irish mental
health law?® which accords to psychiatrists, a level of pratecfrom civil suits for

negligence, unknown to other health professionals.

C.1.2: The ratio deemed legally appropriate tol c@mmitment

The US Supreme Court has not extended the presumgagiainst wrongful conviction
to the context of civil commitment; ikddington v Texagl979) the Chief Justice wrote
that:

... the interests of people wrongfully committecatmental institution would be
protected by theconcern of family and friend's

"Moreovet" Chief Justice Burger wroteit'ls not true that the release of a
genuinely mentally ill person is no worse for thdividual than the failure to
convict the guilty. One who is suffering from &itieating mental illness and in
need of treatment is neither wholly at liberty fr@e of stigma. ... It cannot be
said, therefore, that it is much better for a mégtdél person to ‘go free' than for
a mentally normal person to be committéd?”

The reasoning of the Chief Justice appears alnessepse in that it assumes:

- firstly, that the toncern of family and frientigould ensure that a wrongful
committal be reversed.

The earlier discussior[g.Manweiler, Juklergd and papers such as Rosenhan
(1973), Margolin (1995) and Witztum (1995a)] shobklsufficient to illustrate the
difficulty in challenging a psychiatric diagnos@)ce made.

Furthermore, it is not unknown for a subject’s fiyi for their own personal or
financial reasons — to have set in motion the m®dtkat led to the wrongful
committal.

- secondlythat the presumption against wrongful convici®based on the
presumed benefit to the guilty, rather than tharctietriment to the innocent; with
the implicit — but unjustified — suggestion, on tiree hand, that if there are
circumstances where there is no benefit in letiireyguilty go free, then the
principle has no applicatioli” and, on the other hand, that the possibility of a

persisting, and unredressed, wrongful committabislight as to be negligibfé*

128 Mental Health Act2001), s.73(1).
129y/olokh (1997).
1301t may appear that the principle:
It is much better for a guilty person to go frearitfor a innocent person to be imprisoned.
is logically equivalent to:
It is much worse for an innocent man to be imprézbthan for a guilty man to go free
on the basis that the firsA[is better than Bnecessarily implies, and is implied by, the setfis
worse than A But the formulation used by Chief Justice Burigesomething of an oratorical sleight of
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The issue before the courtAmdington v Texafl979)was whether the standard of
proof required for a civil commitment was a ‘beyaedsonable doubt’ standard [as in a
criminal trial (1:10)], or a ‘balance of probahis standard’ [as in a civil action (1:1)]

or some intermediate standard.

Whilst acknowledging that:

This Court repeatedly has recognized that civil sotment for any purpose
constitutes a significant deprivation of libertathmequires due process
protection™*?

the court held for the intermediate standard afered as reasons:
- the “ayers of professional revieand observatioht** would help correct any
erroneous decisioti*
- grave doubt that the state could ever meet thedreble doubt’ standard®
- that unlike a criminal confinement which is purelynitive, a civil commitment
involves theparens patria&® jurisdiction of the court and the ‘reasonable dbub
standard wouldérect an unreasonable barrier to needed medicatment:**’
The court appeared to place emphasis on the facotie subjected to civil commitment
would receive ‘treatment’ and that this would haipeliorate the negative aspects of
involuntary detentioni®® thus reducing the need for adherence to a ‘reat®daubt’

standard of proof and permitting some lesser standa

hand to permit the focus of the analysis to restfletely on the presumed benefit to the guilty in
granting them their release.
Thus the standpoint adopted by the Chief Justitieaisof the guilty man set free (or the insane main
committed) whereas the defence of the Blackstomeipte rests on adopting the perspective of the
innocent man wrongly convicted (or the sane mamgisocommitted) — a perspective which would urge
a diametrically opposite conclusion to that drawrife court.
131 See Chapter 4 where it is concluded that theafatemmittals grounded in a psychiatric misdiagaosi
is of the order of 25%.
1320p. cit.,p.425.
1330p. cit.,p.428.
134 Seesupra
135 0p. cit.,p.429:
Given the lack of certainty and the fallibility pgychiatric diagnosis, there is a serious questfon
to whether a state could ever prove beyond a reédeloubt that an individual is both mentally
ill and likely to be dangerous.
138 Op. cit.,p.426: ‘The state has a legitimate interest undepésens patriapowers in providing care to
its citizens who are unable, because of emotioizalrders, to care for themselvés;
137 0p. cit.,p.432.
138 A similar line of reasoning is evident in a lataise where the US Supreme Court considered thef use
preventive detention against convicted sex offenddro had completed their sentence but who were
considered to pose a danger to others; the Cauedst
By furnishing such treatment, the Kansas Legistahas indicated that treatment, if possible, is at
least an ancillary goal of the Act, which easiltisfées any test for determining that the Act ig no
punitive.
[Kansas v Hendrick&l997), note 5.]
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C.1.3: The first ethical principlePrinciple Al

Saleem Shah, a noted jutf§twho wrote extensively on the principles that stoul
inform mental health law, argued:

[for the] ... critical importance of separating — Bmiaally, conceptually, and in
actual practice—thparens patriaeand police power functions involved in
commitment of the mentally i’

... very important substantive and related procediifidrences between these
two commitment criteria tend to be thoroughly canfded in legislation and in
judicial opinions. And, when questions are raigbdut adequate procedural
safeguards for persons facing involuntary confineinne order to protect the
community (.e., police power commitments), it has been easydgé and to
avoid the critical issue by referring to the berlembparens patriagourposes also
stated in the statuté!

He argued that the confounding of these powerd&an responsible for the greatest
confusion in this ared? yet it is just such a cofounding that permeatesSipreme
Court judgement i\ddington v Texas.

[Note In setting forth the structure of this dissedatian analytical structure was
adopted which separately analysed coercive intém@nundertaken in the interests of
the subject$tage ] from those undertaken in the interests of ot(®tages And3).
This method was chosen for reasons of logicaltgland (at the time) in ignorance of

Shah (1977), but it is precisely the method thatdhocated in relation to legal
proceedings concerning psychiatric committal.]

Restricting the discussion to interventions undemafor the sake of others (the focus
of the current chapter) and ignoring the possibiitbenefit*® from ‘treatment, it is
difficult to gainsay Shah'’s point that the deprigatof liberty of the wrongly convicted
subject is on all fours with the deprivation ofdiby of the wrongly committed ie.

that the consequence of error for the individuavgty deprived of liberty is identical
whether he be wrongly imprisoned or wrongly comeultt

Indeed it is possible to argue that the fate ofwrangly committed is considerably
worse than one wrongly convicted in that his pratigsns are likely to be regarded as
further proof of the correctness of his commiffaand as warranting, if anything,

further coercive treatment.

139 The February 1995 issue lohw and Human Behaviaontained a series of articles written in memory
of Shah and honouring hisdntributions to the development of concepts asdaech in law and mental
health”

140 5hah (1977), p.93.

141 bid., p.94.

42 bid., p.93.

143 For those who are wrongly committed, the coereigiministration of psychoactive drugs such as
antipsychotics, is clearly a detrimertde supraManweiler’'s description of being like admbié] and

could under no circumstances be considered to'renafit’.

144 See the discussion on ‘denial’ in Chapter 4.

26C



The minimal conclusion that should be drawn is thatmargin of error should be the
same in both caseée. that the standard of proof required for a comrhdtathe

grounds of dangerousness to others should be the aa for a criminal conviction that
is of the order of 10:1.

This conclusion implies the following principle:

Principle A A psychiatric risk assessment deemed sufficeematrrant an
involuntary committal on the grounds of dangerossr® others should have an
error rate of no greater than 1 in 10.

C.1.4: The second ethical principl®finciple B]

Shah’s (1977) analysis is also of assistance mdiating the second ethical principle
which is that individuals who pose an equal dang&thers must — in relation to their
dangerousness — be treated equally; he states:

The definition and handling offangerousbehavior are very much influenced by
the power structures that exist in a society. ... Wather individuals and groups
that clearly pose greater and more readily dematestrdangers to society.(,
drunken drivers and persons convicted of felonmuses against [the] person)
do notseem to evoke similar concerns about the useeveptive detention to
protect the community from dangér.

It is interesting, even astonishing, that the mopower authority to protect the
community can be so readily invoked for the comreititbrof the mentally ill, yet
similar statutory provisions are typically lackitaysafeguard the citizens from
known “potential menaces to sociétyOne might expect that since the mentally
il have been elected for such preventive confinantieere must certainly be
some very clear and convincing evidence showingttiey constitute one of the
most dangerous groups in our society. Howeveh swidence does not exist.

Shah argues that itvould not be politically acceptaBi¥’ to detain members of such
other subgroups and asks:

Thus, even though the validity of the state’s ie¢¢in protecting society cannot
be disputed, serious moral (and perhaps equalgbiart¢ problems arise if one
asks why the mentally ill have been singled outsiorh preventive confinement
in the absence of any clear and convincing evidémetethey truly constitute one
of the most dangerous groups in our society? ..e-trratment objectives seem
to be dragged in presumably to remedy and possiy to avoid addressing the
other substantive issdé&’

145 Shah (1977), p.106.

148 bid., p.111. [References omitted].

147 bid., p.118; Irish mental health law prohibits involant committal on the grounds of alcoholism.

[Seesuprd

148 |bid., p.115; see also p. 113:
One is led to conclude that rejecting attitudesai@ithe mentally’ ill and the perceptiooktheir
unpredictability and threat—and nibieir actual and demonstratedbhgerousnedseem to
provide the major basis for public policies ... [Erapls in original].
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This avoidance of scrutiny is.” customarily missing when laws affect only the
voiceless in socief{**° — an observation which leads him to the conclughai

... quite obviously the mentally ill are nafforded equal protection of the laws
since civil commitment procedures typically do patvide the full panoply of
procedural due process protectiors.

Szmukler>* who provides an analysis of these issues closslgmbling that of Shah,
has written extensively on psychiatric risk assesgmand has been highly crititXlof
those who, in adopting a cavalier attitude to tlehmmatical intricacies of risk
analysis:> are dismissive of ‘false positives’ and titentially serious consequences
of being wrongly classed as dangerous:"this latter he identifies as the ‘values’
problem, in contrast to the ‘fact’ problem whiclcencerned with the use of
appropriate mathematical techniqu#s.

In discussing the ‘values’ problem, Szmukler (20@2)ches conclusions similar to
those of Shah (1977%(pra:

Given society's long history of prejudice againsintally ill individuals, the threat
to this socially—excluded group is very worryingven more fundamental is an
issue that reveals a discrimination against pewofite mental disorder that is
rarely challenged. The ethical principle in quasstis that of fairness’or

‘justice’. The principle of justice, defined by Aristotleore than 2000 years ago,
is that equals should be treated equally and unequals wBgu... Can we
justify the preventive detention of people with i&mlisorders on the grounds of
their risk to others, but not the remainder of pass equally dangerous, ...? The
answer is ng>®

Unless all of us are equally liable to preventie¢edition for posing the same
level of risk to others, irrespective of whetherave mentally disordered or not,
we discriminate against those who have the designaf mental disorder’®

Szmukler (2003) then tackles the justification oftéfered for the disparity: that the
detention of the mentally ill is acceptable becabhsg receive ‘treatment’. He argues
that such purported justifications — in confoundihg health interest of the patient and

the protection of the pubfit’ — serve as a convenient V&

1491bid., p.118.

150 bid., p.116. [Emphasis in original].

51 George Szmukler is a consultant psychiatrist aedrDof the Institute of Psychiatry at King's Colleg
London.

152 Seeinfra and Appendix F.

153 5zmukler (2001a), p.82lt'is difficult to describe how prediction instrunite perform in a way that is
easily comprehensible to non-mathematicians

154 See Szmukler (2003), p.206.

195 |pid.

156 |bid.

157 Compare Shah’s (1977) analysisiprg of the confounding by the US courts, of the ‘pelpower’
and parens patriaé
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Some will argue that the ‘treatability’ of thosetlvmental disorders is a
justification. This cannot be the case. Our setwspitals are filled with large
numbers of apparently dangerous mentally ill peagie have proved resistant to
treatment. Nor is there any reason not to belirasenonmentally disordered,
dangerous persons may be just as likely, if notentigely, to respond to
‘psychosocial treatment’ programmes to reduce tihrof violence €.g
structured groups for those who habitually drink dnive, interventions based on
exposure to victimstc )*>°

The above discussion gives rise to the secondagbimciple:

Principle B Individuals who pose an equal danger to otherstrun relation to
their dangerousness — be treated equally.

This ethical principle has a corollary: that thedluntary detention by the State of
members of one social subgroup on the groundseaf dangerousness to others whilst
members of a different subgroup who pose an equaibber level of dangerousness to
others, suffer no similar deprivation of libertgyplies that the personhood (in the sense

of the ‘cluster of rights’) of members of the fistbgroup is diminished.

C.2: The principles as reflected in psychiatric gtiae

In the context oPrinciple A the level of ‘false positives’ occurring in psyatmic risk
assessments is discusse®i@.1
In the context oPrinciple B the level of dangerousness to others posed lyrsups

other than those with a psychiatric history, icdssed irC.2.2

C.2.1: Principle A and the ‘false positive’ problem

The problem of psychiatric risk assessment (ané#iseciated problem of ‘false
positives’) is complicated by the fact that it ilw&s an understanding of so-called ‘base
rate errors’ which in turn depend on a somewhdtrteal branch of probability theory
known as Bayesian analysis®

Goldacre (2009§* gives a very clear exposition of the underlyirguiss as they relate

to the identification of terrorist suspects:

Let's imagine you have an amazingly accurate aast,each time you use it on a
true suspect, it will correctly identify them aschieight times out of 10 (but miss
them two times out of 10); and each time you us@ ian innocent person, it will

1%8 |nitial drafts of the UKMental Health Billcontained provisions which would have permitted
involuntary committal even in circumstanceghiere there would have been no defined therapeutic
benefit’ - a provision which, if enacted, would have rerad\the last vestiges of the veil. [Segpraand
Bamrah (2007), p.1029].

159 Szmukler (2003), p.206.

%0 The importance of Bayesian analysis to the makifgrobability assessments such as those used by
psychiatrists, is discussed in Appendix F and relation to the supposed link between jealousy and
dangerousness — in Sectiongugrg.

181 Goldacre, B. (2009). ‘Spying on 60 million peopieesn't add upThe Guardian28 February. Ben
Goldacre is a psychiatrist.
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correctly identify them as innocent nine times @iut0, but incorrectly identify
them as a suspect one time out of 10.

These numbers tell you about the chances of agsslt being accurate, given the
status of the individual, which you already knowBut you stand at the other end
of the telescope: you have the result of a test,yan want to use that to work out
the status of the individual. That depends entiosl how many suspects there are
in the population being testét.

The necessity to incorporate knowledge of the nurobsuspects in the population
being tested — when, in Goldacre’s telling phrasgnd[ing] at the other end of the
telescopé— is known as the ‘baseline problem’:

... even with the most brilliantly accurate test inmadple, your risk of false
positives increases to unworkably high levelshasautcome you are trying to
predict becomes rarer in the population you arenéniag®®

Goldacre’s article was a response to proposalspteiment a mass screening for
possible terrorists, he concluded:

We are invited to accept that everybody's databeilsurveyed and processed,
because MI5 have clever algorithms to identify peagho were never previously
suspected. There are 60 million people in the Wiy, let's say, 10,000 true
suspects. Using your unrealistically accurate imay screening test, you get 6
million false positives. At the same time, of ydil,000 true suspects, you miss
2,000
The ignoring of the base rate is comrdin studies relating to psychiatric risk
assessment as, for example, the suggested linkedetdelusions of jealousy and
violence (see Section suprg. It has even been used surreptitiously by thdse are
fully aware of its importance: in the OJ Simpsaal{iSimpson’s attorney (Harvard law
professor Alan Dershowitz) exploited the court'sumderstanding of Bayes' Theorem
to argue against a point made by the prosecutianhvaldl argued that the fact that
Simpson had abused his wife, made it likely thaivas responsible for her murder.
Dershowitz argued that since 4 million women aresal each year but only 1,400
killed by their abusers, the odds of Simpson beasponsible were only 1 in 2,500.
This analysis, however, gives the odds of an abusedan being killed; the question

that should have been posed wifsa ‘battered woman is murdered, what are the odds

192 |bid.

193 |bid.

1641pid., and continued:
If you raise the bar on any test, to increase staisticians call thespecificity, and thus make it
less prone to false positives, then you also miakeich less sensitive, so you start missing even
more of your true suspects. Or do you just warg\an more stupidly accurate imaginary test,
without sacrificing true positives? It won't getwyfar. Let's say you incorrectly identify an
innocent person as a suspect one time in 100: gb8aP,000 false positives.

1%5See Appendix F.
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that her abuser killed hetand the answer is 90% — a statistic which wemeamntioned

in the trial®®

A particularly egregious example of the error ocedrin Dolan & Doyle (2000) which
had as its aimsTo review the current status of violence risk pcédn research? in
analysing this article, Szmukler (2001a) commented:

... [Dolan & Doyle (2000)] present only one half betstory. How well do the
best instruments perform in the real clinical wosldere prediction leads to
action, including restrictions on the liberty oftipats regarded as dangerous?
False positives are very serious from an ethicalding resource allocation)
point of view. Here we encounter the ‘base ratebfem that the authors
inexplicably fail to mentiort®’

The various types of psychiatric risk assessmentlemcussed i€.2.1.1 The error
rates associated with these tests are discusge@.ih.2and, in particular, those
associate with clinical.€. intuitive) risk assessment, €©12.1.2.1 and with actuarial
(i.e. mathematical) risk assessmen@ir2.1.2.2

The attitude of psychiatrists (as manifested inicil practice) towards errors in

psychiatric risk assessments, is discusséil 2n1.3

C.2.1.1: Types of psychiatric risk assessment
Psychiatric risk assessment is eitt@inical’ (an informal assessment based on clinical
judgement) oractuarial’ (based on mathematical techniques); the lati@liss known

as ‘standardised risk assessnient

Maden (2003a), in an editorial, suggests that 8rifisychiatrists are reluctant to use
standardised risk assessment techniques and prefdy on clinical judgement; he
offers a number of reasons as to why this migtgdyehe first beingféar of

unemployment® the second concerns the danger of stigmatisagisuiting from the

166 Mlodinow (2009), p.120.
Swanson (2008) makes a similar, but apparently nsaious, error in discussing the report on the
Virginia Tech shootings:
The report asserted thdhere are particular behaviors and indicators afrdjerous mental
instability that threat assessment professionaleehdocumented among murdetessd that in
Cho's case the professionals either did not sese tlvarning signs or ignored them. (p.191).
A knowledge of particular ‘signs’ amongst those Wwiawe committed murder does not allow you to
predict that a particular subject (who possessesethsigns’) may commit murder unless you know the
prevalence of these ‘signs’ in the general poporati
157 szmukler (2001a), p.84; his criticism is discussethore detail in Appendix F.
188 Maden (2003a), p.202The Luddite position, though rarely made explisithat clinical skills will
become obsolete if use of these scales allowant¢ead’
Swanson (2008) also suggests that the financialdésts of psychiatrists are the reason why actuagts
are not used in the US:
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mystique attacheih some of these test$? — a mystique which, according to Mullen
(2001), is based not on an understanding of scibaten scientism €. the attempt,

by using spurious numerical methods, to creatdltrgon of precision and thus enable
supposition to masquerade as sciefite.

In a further editorial, Maden (2005) urd€shis colleagues to accept standardised risk
assessment techniques because the pressure fribicigopd has been such that any

hesitation on their part will ensure that the tskindertaken by othet$

C.2.1.2: Error rates associated with psychiatriskiassessment
C.2.1.2.1: The reliability of clinical risk assessm

Perhaps the clearest indicator of the error ratdioical psychiatric assessments
occurred in the US as a consequence of court @askich resulted in the release from
maximum security hospitals, of 966 patients who Ibeein detained on the grounds of
their dangerousness; a four year follow up fourad tonly 20% had been reconvicted,
the majority for non-violent offences*

Dolan & Doyle (2000) offers some hope that clinicglability has improved in the
interim:

Clinicians may be better than was believed in theediate aftermath of
Baxstrom studies (Cocozza & Steadman, 1976). Gaetrad (1996), for
example, showed that while actuarial measures better than clinical ratings,
clinical ratings were better than chari¢e.

Then there is the business—model problem. Stredttisk assessment is not reimbursed by
insurance the way medical tests are, where doctorsnake almost as much money doing

- screening procedures as they could be sued foeyf did not. (p.192).

Ibid.

170 Mullen (2001), p.22:
The problem is however the expectations generatdeéacouraged by advocates of these
approaches ... lead clinicians to offer spuriousaieties based on a science which in application
degenerates to a scientism (Mullen in press). dl¢2W00) described the dilemma writinguth
techniques are traps .... (and are) unlikely to eassist clinicians in the real time decisions they
are called upon to make on a daily bagjs. 280).

Similar attempts by the banking industry to acqtliree “shiny veneer of scientific exactnebave been

described by Casey (2009):
Risk has had a firm hold at the top of the corpoeajenda. Using a toolkit called enterprise risk
management (ERM), chief risk officers quantifiedpatential risks facing a business.
Quantitative models with the shiny veneer of sdfen¢éxactness were used to determine the
variance—at-risk (VAR) for each risk category.

Casey, D. (2009). ‘New culture of openness needegt us on trackThe Irish Times22 December.

171 Maden (2005), p.121Those clinicians opposed to standardisation climghe fantasy that violence

risk assessments are an optional extra for psydbtat’

172 The National Health Service managers had introdiactorm of standardised risk assessmeFte"

impetus behind the forms was that they were, literbetter than nothing. The problem is that tlaeg

not much bettet[Op. cit.,p.122.]

173 Baxstrom v Herald1966).

174 Dolan & Doyle (2000), p.303.

175 bid., p.304.
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Swanson (2008) is less sanguingsing clinical judgment alone, mental health
professionals cannot predict individual patientlgiice much more accurately than
chance’'’®

As might be expected, clinical psychiatrists havaarconfidence in the rightness of
their own judgement but such confidence in unadaical judgement may be
seriously misplacet.’

An analogy can be drawn between the unsupportéefi&by a clinical psychiatrist
that a subject will at some future time, presedaager to others (and on that ground,
should be detained), and police ‘knowledd#that an accused is guilty of a crime (and
that on that basis should be imprisoned). Inshah police ‘knowledge’ is regarded as
clearly providing inadequate grounds for imprisoninan application dPrinciple A
would imply that a bare clinical assessment thailgect posed a future danger to
others, should also be inadequate.

C.2.1.2.2: The reliability of actuarial risk assessit
Mullen (1984) — who speaks op&ychiatric conceits in this areé8°— in a telling
description of the underlying difficulties, spokhmw it would be necessary to confine

150,000 “innocent Kiwis” each year to prevent tbeneission of 570 assauft¥:

The discussion on reliability sometimes distingashetween assessing the risk of
homicide [C.2.1.2.2.1 and assessing the risk of serious ass&uf.[L.2.2.2 but this
distinction is somewhat artificial in that whetlser assault ends in death may depend

purely on chanc&?

That the tossing of a coin might be used as a beadhon which to gauge success should, of itself, b

regarded as a damning indictment.

176 swanson (2008), p.191.

177 See Appendix F.

78| e.in the absence of factual evidence — such aswaopihistory of violence — that could convince an

independent tribunal.

19 with insufficient evidence to convince an indepemictribunal.

180 0p. cit.,p.9.

181 A direct quotation from Mullen (1984) is giventime Introduction.

182 prins (2000), p.152:
... whether an assault ends in the death of a victay depend upon a degree of serendipity, for
example, the thickness of a victim's skull, theingral health or the availability of emergency
services.



C.2.1.2.2.1: Risk of homicide

Szmukler (2000) notes that the absolute risk afigpé&illed by a stranger with psychosis

“ ... is around the same as that of being killed biytfing — about 1 in 10 milliaf™®*

and that:;

Risk factordor violence by mentally ill persons are commort, lemicideis
extremely rare. If all persons with risk factorere treated as potential
perpetrators of homicides we would deprive manyislamds of their liberty to
(possibly) avoid one deatf*

Crawford (2000) makes a similar point:.for everyone identified correctly, 5000
people will be identified as being at high riskcommitting a homicide but will not do
so’

Kennedy (2001) argues that the debate should nrove redicting homicide to

predicting violencé®

C.2.1.2.2.2: Risk of serious violence

Kennedy (2001) notes that..: at 90% sensitivity and 90% specificity ... therelldide
4.95 false predictions of reported crimes of vioeper accurate prediction™*°
Szmukler (2001b), however, considers Kennedy’'spgestumptions to bewildly

unrealistic. In the real world, a test with a ‘sensitivityf 0.52 and a ‘specificity’ of

#87

0.68 is closer tthe mark.”" and that using such figures:

... the ‘positive predictive value’ (the proportiohpmsitive predictions that turn
out correct) for base rates of violence in theguatpopulation of 1%, 5%, ... are
0.02, 0.08, ... respectively. ... This means thatafemce occurs in say 5% of a
patient population, the predictive test will be wgad2 times out of 100

In an inner-city community mental health team settive found around that
frequency of patients committed an act of violeagainst persons in a 6 month
period ...*%8

Buchanan (2008) in a review of contemporaneousarebBen psychiatric risk
assessment, focused on the levels of accuracgdhabe achieved and the prospects for
improvement. He suggests that, in assessing \stésis, the question to be posed
should be:

... if a particulainstrument was used as a screening test and ttiestfiedas
likely to be violent were not discharged, over ghyenperiod how many patients
would need to be detained to prevemé unwanted act?

183 0p. cit.,p.6.

184 1bid., p.7.

185 Kennedy (2001), p.208Violence, because it is more common, should beeaspredict than
homicide’

188 |pid.

187 Op. cit.,p.359.

188 |pid. [Emphasis added].

189 0p. cit.,p.185.
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In an indication of how well one of the most comntests [the ‘Violence Risk
Assessment Guide’ (VRAG)] performs, he states:

Used as a screening test where the base ratelengis 10% and where, as a
result, an unselective approach would lead to #terdion of ten people in order
to prevent one from acting violently, the VRAG wduequire the detention of
five people to achieve the same é%ﬂ.

Because the number needed to be detained, rislks aweasure of prevalence falls, if
the requirement ofdcting violentlyis restricted to serious acts of violenter
‘violence causing injutythe number needed to detain rises td*#5These figures are
unlikely to improve even with the advent of moresitive tests:

At the prevalence rates seen in npssichiatric outpatient settings, even a
substantial improvemeit an instrument's psychometric qualities may have
limited effect. At the 3.6% base rate in the CABldy, for instance, a 20%
increase in sensitivity, all other things being &gueducethe number needed to
detain only to 13%

Furthermore although clinicians believe that sulisaly greater accuracy is possible
for short-term predictions or for particular symptalusters or for particular offences
this has yet to be tested and confirme&d.

The following conclusion may be drawn:

The error rate encountered in the psychiatric assgent of dangerousness lies
between 80% and 93% depending on the criterion tseeéfine ‘violence’, thus
violating Principle A which specifies an error rate greater than 10%.

C.2.1.3: Psychiatric attitudes to errors in psydhiarisk assessment

As discussed in Appendix F, Maden (2001) was disivésof Szmukler's (2001)
negative response to Dolan & Doyle (2000) and dtate

In any case, the low baseline is irrelevant. Mzt assessment tools were
developed on high-risk populations, usually peogt® had already committed
serious offences. They were not designed to bkeapip all patients®

Since 2000, however, the UK government has stipdlétat mandatory risk assessment
be performed on alservice users'®®

Higgins (2005) was the first study to provide armew of clinical practice in relation
to violence risk assessment in England; it fourad thost health trusts had a

standardised form in place for assessing the fiskotence and less than half had

190 pig.

9% pid.

192 g,

193 bid., p.184-5.

19 Maden (2001), p.479; this is a further instancbaxfe rate error.
195 Higgins(2005), p.131.
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provided someq, half-day) training in their use, thougtit tvas of note that where
training was in place, many respondents commethatithey had not attended’it®
The absence of any adequate training allied wigmsegly vague criterid’ adds
additional emphasis to Higgins’ (2005) conclusion:

The rationale behind using scoring or grading syst& summarise risk was not
clear. Scores may be reproducible, and thus seeentific’, but their validity
for use with the general population is questionafileere was often a lack of
direction as to how a score or grade should be mgauly interpreted. ...
ArouQBd half of the forms did not include a plan foanaging any identified
risk.!
Against such a background, Maden (2003a) nonetheleses the rhetorical question
“Why all the fuss?°° and expresses bemusement over criticism of psyichizsk
assessment:

On the face of it, such opposition is a bizarrgpoese to what amounts to nothing
more than a special investigation. ... The best aya® with intelligence
quotient (IQ) testing®

In that Maden is Professor of Forensic Psychidtiyngerial College London, it is
difficult to understand how he fails to apprecitite difference between the tests he
describes and a test to assess dangerousnessmadyatesult in involuntary
confinement for possibly a lengthy period. Hisatgsion of such tests being aaide-
mémoire’is difficult to reconcile with his willingness tatid up the scor&&’

and to thus allow a subject tbé compared systematically with that of other pase..
allow us to position a patient on a scaf8?

The most charitable description of Maden’s (20G88mpted rebuttdl® of Szmukler
(2001a) is that it is disingenuotf$;of Maden’s summary of his own argum@nt- that

19bid., p.132; the term ‘respondents’ refers to consulpsychiatrists.

19 The PCL-R [Hare (1991)] test, for example, haisafirst 5 (of 20) criteria:
(i) Glibness / superficial charm;
(i) Grandiose sense of self-worth;
(iif) Need for stimulation / proneness to boredom;
(iv) Pathological lying;
(v) Conning / manipulative; ...
[See Dolan & Doyle (2000), p.306].
198 Higgins (2005), p.133.
199 Maden (2003a) is an editorial entitlefitandardised risk assessment: why all the fuss?
200|hid., p.201; a more complete quotation is given in Amferk.
201 Maden (2005), p.122.
202 Maden (2003a), p.201.
203|hid., p.203:
The terminology of signal detection theory has beésused to argue that a 10% risk involves
detaining nine false positives for every true amsylting in the test having no value. But these
instruments do not claim to identify offenders dvance, only to make statements of probability.
204vide supra*“... do not claim to identify ... only to make statemefiprobability”
203 |bid., p.203:
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it is confused. Hispologig®® should merit the same response as would be givanyt
professional who, whilst acknowledging his laclespertise in a particular area,

nonetheless persisted in promoting his ‘expertiopirn that selfsame area.

Maden holds a position of authority and influene@®ritish psychiatry and whilst his
views may not be fully representatiwede Szmuklersuprg) it is reasonable to conclude
that they are not wholly unrepresentative. Inditogial, Maden (2005) elaborates on
the interests that he had sought to accommodate:

Certainly, blanket opposition to structured violemisk assessment is political or

public relations suicide, and it invites outsidersmpose solutions upon &¥.
Welsh & Deahl (2002) writing ormodern psychiatric ethi¢soffer a different
perspective on the duties placed on psychiatrigie@ally in relation to risk
assessment:

... predictions of violence are highly subjective ae@&m at best unreliable and at
worst“imprecise ... and perhaps fruitless.”...

... unreliable assessments of dangerousness of Eati@mpromises the
profession's position of acting beneficently, ...wsations of maleficent outcome
are difficult to defend. The maxinabove all do no harfrhas been ignored in

the case of patients who are condemned to a limisteace on crowded wards ...
208

Welsh & Deahl (2002) concludes on a more genert:no

Psychiatrists ... should not passively acquieschdw tole being defined by
public policy makers, or, worse still, the media.psychiatrists should distance
themselves from the perception that their allegggindo public opinioA°®

This admonition to their fellow psychiatrists caamiore readily appreciated when
viewed from a historical perspective: Soviet psgtiists were rightly criticised for
placing their own professional self—interest araittierests of their political
paymasters, above the interests of their patieatsProfessor Maden’s contentiom (

that psychiatrists, for reasons of professiondtisgrest, should bend to accommodate

We have laws against speeding, not because ofeatsjrtty that a particular driver will have an
accident, but because the probability of accidentmacceptably high. A similar principle applies
to violence associated with mental disorder.
Ibid.: “Doctors have little experience of working explicittéith probability and they are not very good
atit”
Maden'’s plea is no more worthy of acceptance thahdf a paediatrician who, having given an inodrre
dosage of a drug to a child, sought to excuse Hiraeghe grounds that he lacked the arithmetidski
necessary to determine the proportionate dosagdy comparing the bodyweights of an adult to tHat o
a child).
Surely the paediatrician would be obliged to cediggcal practice until he achieved proficiencytire
appropriate skills?
207 Maden (2005), p.121-2.
208 9p, cit.,p.254. [References omitted].
209 pid., p.255.

206
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the prevailing political winds even if this is, fiact, to the detriment of their patients) be

distinguished from the Soviet practice?

Judged from an ethical perspective the dismisdiveides of psychiatrists towards the
likelihood of false positive assessments of danggress are difficult to distinguish
from those who would seek to defend collective pamient. Consider the following
thought experiment: an assailant who having killedvictim jumps into a crowded
train; it is clear to the authorities that he i® @f the 20 passengers in the train
compartment but it is not possible to identify Hiom the other, innocent, passengers.

Surely it cannot be argued that it is permissiblpunish all 20%°

C.2.2: Principle B and the ‘comparable risk’ prable

The MacArthur stuc§?* was one of the most extensive and well fundediesunf the
links between mental disorder and violence eveetta#ten. It was favouratfl’y2
reviewed by Maden (2003b) who summarised the reasit

Once substance misuse was excluded, patients tiithue increased rates of
violence and their violence followed the normaksul The best single predictor
of violence was personality disorder in the seriggsgchopathy, ... Violence was
also linked to alcohol, to previous violence andéighbourhood contet?

Mullen (2001) was equally impresgétby the MacArthur study and summarised its
findings as: The best established mental health variable in joted) future offending

behaviour is the presence of substance abtiSe

Buchanan (2008) — whose survey of the literature ezanpleted some seven years after
Mullen (2001) is, accordingly, more comprehensiva#rcludes that:The predictive

accuracy of even the simplest behavioral measwesis to exceed the predictive

219 est such a scenario might seem highly improbataiesider the US policy of targeted assassination;

Wright (2010) comments:
... to fire missiles into cars, homes and officehapes of killing terrorists, while in fact killingo
few innocent civilians. Estimates of the ratiacofilians to militants killed range all over the pna
—-50tolorl0tol....

Wright, R. (2010). ‘The high cost of political killg'. International Herald Tribunel5 April.

211 Monahan (20013upra

212 Maden (2003b), p.237:
Over-funded, over-hyped, and over there. It isasgible for a British psychiatrist to look at the
MacArthur study without a twinge, if not a spasrheovy. ... There are few studies of outcome in
psychiatry, and fewer still that mention violencEhis is one of the few academic publications that
will make, and deserves to make, money.

213 |pid.

2 Mullen (2001), p.7“The MacArthur collaboration represents, in manyysathe most sophisticated

examination to date of the relationship betweeririghe mental disorder and violent and criminal

behaviour’

215 Mullen (2001), p.23; a more complete quotatiogii@nsupra
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power of diagnosis?'®and gives, as examples, previous violent convidfiecreases

risk 14—fold) and substance abuse (increase risk@34—fold).

In the light of the findings that a previous historf violence or substance abuse or
psychopathy are more robust predictors of violghea is psychiatric diagnosis or
psychiatric risk assessment, it is of interesetoaw Principle Bin relation to the
possibility of involuntary detention of memberstioése other categories on the grounds

of their dangerousness to others.

Previous history of violence

Under the Irish legal system, an individual who adsstory of violent behaviour
cannot, on that account alone, be detained to ptéuture anticipated acts of violence
irrespective of their likelihood. This prohibitian preventive detention extends to
those with a criminal conviction and (up to 1997& to applications for bait’
Professor Binchy*® writing about the legal steps that the State ralg to prevent a
person from acting in a way that will (or is likely to) naae harm to othetsstates:

What is striking about the values that underlieghesent position is the principle
of restraint that is the common denominator. Thadind that it is not an offence
to intend to commit a crime, even where the intamt be proved beyond any
reasonable doubt. ... That threshold is placed ieisedo the actual
consummation of the offence. ... There are some siirs to this narrow
proximity ... Recently, the Oireachtas has creatspexific generic offence of
endangermerft? It would be fair to say that the criminal law da®ot intervene
into people’s lives unless they choose actualotamit offences, attempt or
conspire to do so or engage in conduct that itseédolent of such an attempt or
the likelihood of an unintended, recklessly indubadmful outcomé°

English law is less restrictive in this regé?&ias is US law in relation to, for example,

the detention of sex offenders subsequent to a®éimprisonment?

216 gychanan (2008), p.187.

217 Department of Health and Children (2002), p.23®ihchy states:
The Supreme Court has held, and reiterated itgrmlthat the likelihood that a person accused of
an offence will engage in criminal conduct is noeason for denying that person the entitiement
to bail. To deny bail on the suspicion — evenviedl grounded suspicion — of future wrongdoing
offends against the constitutional guarantee @frtip This liberal stance of the Supreme Court ...
was compromised by an amendment to the Constitutid8997 ...

218 professor William Binchy is Regius Professor ofvat Trinity College, Dublin.

219 Non-Fatal Offences Against The Person @&97):
S. 13. — (1) A person shall be guilty of an offemd® intentionally or recklessly engages in
conduct which creates a substantial risk of deafedous harm to another.

Such an offence would only be relevant to conduesenting an imminent danger to others and is thus

outside the scope of this discussion.

220 Department of Health and Children (2002), p.230.

221 gee, for example, Chiswick (1999).

222 gee, for example, Mansnerus, L. (2003). ‘QuestRise Over Imprisoning Sex Offenders Past Their

Terms.’The New York Time&7 November.
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Substance abuse and personality disorder

Under Irish law, théVlental Health Ac{2001), explicitly prohibits involuntary

detention on the grounds of substance abuse conEity disordef??

‘Previous conviction for an offence of violencesubstance abuse’ and ‘personality
disorder’ are each indicative of a higher levetisk of dangerousness to others than is a
positive psychiatric risk assessment. However uiieh Law of these criteria,
psychiatric risk assessment is the only one sefiicio ground an involuntary detention;

this clearly violate®rinciple B

As argued earlier, Principle B has a corollary @neg the personhood of those
detained in violation of the principle; before diagva conclusion from this corollary, a

thought experiment may be of assistance.

A thought experiment

The use of profiling whereby members of racialaligious minorities -e.g.blacks or
Muslims in the UK, Roma in Italy or Arabs in Israelre (because of a
disproportionately high level of violent crime inch minority communities) subjected
to a heightened level of police intervention anttdgon, has proved controversial and
has led to charges that the personhood of thoseritiés has been compromised.
Would not these objections be immeasurably stremgtti — and the conclusions
rendered incontrovertible — if research had shdvam these minorities presented a
lesserincidence of violent crime than other groups inisty who had been given legal

immunity from such policies?

The fact that, under Irish Law, those who have h@schiatrically assessed as posing a
danger to others can be involuntarily detainechengrounds of their dangerousné&ds,
whilst those belonging to other group<.g.those with a previous history of violence,

or substance abuse or personality disorder — wke pgrovably greater danger to

222 0p. cit.,s.8 [see Appendix A].
224 See Pierre (2009) who notes:
It comforts and reassures us that psychosis leatoot of these horrifying acts and thabfmal’
people did not commit them. We fantasize thatdéfaan only better recognize and sequester the
mentally ill, then we can keep our streets, schauid countries safe.
See also comments by the chief of the UK Paroledtmthe effect that large numbers of people remai
in jail because society is toask-averse'to allow them to be released and that the pubtis ferhaps
unrealistic about the level of risk it should bezpared to accept He pointed out that society had agreed
it is wrong to deprive people of their liberty feomething they might do.
Hill, A. (2010). ‘Parole chief: release more prigosi. The Guardian31 March.
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others, are legally exempt, implies that the pdrsod of those who are candidates for

such psychiatric assessment, is diministéd.

Section D: Coercive ‘treatment’ in the interestetifers

The issue to be discussed in this section conaenesher coercive ‘treatment’ can be
administered to those who are detained on the gsahtheir dangerousness to others;
the correctness of whose detention having beenecleac Two cases fall to be
distinguished:
- where the proposed treatment is independent ajrtends for detentioa.g.
treatment of a ruptured appendix where the sulaeks the capacity to consent,
- where the primary go#f of the proposed treatment is to lessen the Idvel o
dangerousness exhibited by the subject.
Cases of the first type can be analysed withirStiagie 1 framework (the existing
coercive detention on the grounds of dangeroudreisg of no relevance); the analysis
of cases of the second type is more problematidsatite focus of the current section.
In relation to an individual detained because efdanger he poses to others, it is clear
that restraint may sometimes be necessary. Howbgeause of the serious and
persistent nature of the harffishat may be occasioned by prolonged use of chémica
restraint .g.antipsychotics] a distinction must be drawn betwe justification
required for, on the one hand, the use of physesitaint or short periods of chemical
restraint, and the justification for prolonged pes of chemical restraint; in particular,
the fact that a subject’s ‘dangerousness to otimeay justify an involuntary detention
and (physical) restraint does not of itself juspifplonged use of chemical restraint.
The use of antipsychotics as a mechanism of restoat administered under the guise

of ‘treatment’ has been adverted to in the litereftd and earlier in this dissertati6f,

225 gee, for example, Thornicroft (2006), p.108:
Our popular images of madness are both long-stgratid remarkably stable. One of the best
established patterns is to refer to people withtalélinesses as the ‘polar opposites’ of us. In
Western culture, for examplea] polar antiworld of human types has been devethpopulated
by the Black, the Jew, the Gypsy, the madman amitbwegs ... its source lies in the sense of
distance between the perceiver and the perceiveddistance imposed by the perceiver based on
the anxiety generated by his perceptiofGilman, S. (1982)Seeing the Insan&Viley: New
York.]

226 gee the discussimupraon how, in relation to the coercive administratardrugs, ‘treatment’ is to

be distinguished from ‘restraint’ by analysing firamary intent. If the primary intent is to restrahen

any secondary intent is not relevant.

227 5ee Chapter 5.

228 5ee, for example, Matson & Wilkins (20G8)pra

See also Mullen (2001), p.36:
The danger is ever present in prisons that heattfegsionals will succumb to pressures to provide
inappropriate medications ... on the behest of gtaf§uing the goal of a passive prisoner.

22 gee, for example, the discussion on the use ifsychotics as a ‘chemical cosh’ in Chapter 5.
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as has the nature of the harms which may be coaséqu their use; that these harms
may be of such a nature as to entail a diminishraepérsonhood, will be discussed in
Chapter 7.

An exploration of some comparable problems drawmfputside the field of
psychiatry and a brief discussion of the Danisltira of restraining — but not
‘treating’ — those involuntarily detained on th@gnds of their continuing
dangerousness to others, will help isolate soméiyiiprinciples. The problems to be
discussed are:
- the forcible treatment of TB patients who have béetained on the grounds of
their dangerousness to otheSubsection DJ1
- the castration of sex offenders who are near thdeoétheir term of imprisonment
but who pose a risk of reoffending on releaSeidsection D]2
The Danish practice of restraint will be discusse8ubsection D.and some

conclusion will be drawn iBubsection D.4

D.1: TB

The coercive treatment of those suffering from TBther infectious diseases is
discussed in Appendix B where it is concluded thatmedical consensus is to the
effect that, generally speaking, coercion is nqirapriate; for example, the director of
the UK’s TB research unit has stated:

To insist on compulsory treatment would be a stepfar. Forced treatment
would be just horrendous. | envisage a situatibere six or seven muscly
people have to hold a patient down for a periodadf an hour in order to give
them an injection against their wifi®

It should be noted that the objections to coertigatment did not rest on any
suggestion that (unlike antipsychotics) the treatimavere especially invasive in other

than the coercive nature of their administration.

A similar reluctance to embark on coercive treatnieevident under Irish laf’:

D.2: Castration of sex offenders

The Czech Republic is the only country in Europe/imch surgical castration is
currently practised as a ‘treatment’ for sex offensdl it is carried out under the
supervision of psychiatrists. In principle, thagiice is voluntary but lawyers for the

Council of Europe’s Anti-Torture Committee havetadsubts on whether, in the

20 gee Appendix B for a more complete quotation.
1 gee the discussion in Appendix B concerning al lelgallenge to the detention of a TB sufferer under
theHealth Act(1947); the Act contains no provision for compujsteatment.
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circumstances pertaining, the consent could betedié freely given. The Committee
deemed surgical castratiomVasive, irreversible and mutilatifigind demanded that
the Czech Republic stop offering the proceddfeThe introduction of a scheme of

voluntary physical castration is under consideratiothe UK

The chemical castration of sex offenders is naxaehprocedure: in 1952 the logician
Alan Turing was, for example, obliged as a condifior not being imprisoned on
conviction for gross indecency, to undergo hormaretmen?** A number of
European countries have either implemented oridtrereconsidering the introduction
of consensual (Itafy°, UK?*®, Spair®’) or mandatory (Polartf) chemical castration

for violent sex offenders.

D.3: The Danish experience

The Council of Europe Anti-Torture Committee repdrin 2008 on the use by
Denmark of techniques of restrdititin relation to psychiatric patients who preseraed
serious and imminent danger to others. A psydbktapeaking for the Committee

stated:

232 Bjlefsky (2009): ‘A Danish study of 900 castrated sex offendersdrl@60s suggested the rate of
repeat offenses dropped after surgical castratm.8 percent from 80 perceht
Bilefsky, D. (2009). ‘Europeans Debate Castratib&ex Offenders.The New York Time&0 March,
233 gee, for example, Whitehead, T. (2009). ‘Sex afésnadvisor backs castratiofihie Telegraph20
May.
24 3ee, for example, Holt, J. (2006). ‘Code-Brealée life and death of Alan TuringThe New Yorker.
6 February.
See also The Independent (2009):
The chemical castration caused his breasts togenkard bloated his athletic physique. He was
also banned from travelling to America. What falkl was described by his biographer David
Leavitt as a Slow, sad descent into grief and madtiessl Turing began travelling abroad in
search of sex safe beyond the reach of the Biaish
The Independent (2009): ‘The Turing enigma: Campatig demand pardon for mathematics genitise’
Independentl8 August.
235 Channel 4 News (2008). ‘Castration for paedophil. Channel 4 Newsl9 February. [online],
available: http://www.channel4.com/news/articlestdizastration+for+paedophiles+call/1602952
[accessed: 23 June 2009].
#¢sypra
237 Channel 4 News (2008). ‘Castration offer for séemders’.Channel 4 NewsL0 September. [online],
available: http://www.channel4.com/news/articlestadizastration+offer+for+sex+offenders/2449517
[accessed: 23 June 2009].
238 Bjlefsky (2009)supra
239 sherwood (2008):Patients' arms were restrained in a belt aroundstemach and a restraint
around the legs ensured that the patient could ek in short steps.
Council of Europe (2008), S. 124:
. ... As regards the Maximum Security Department gkébing Sjeelland Psychiatric Hospital, the
use of prolonged physical immobilisation of pateewias even more alarming. In one extreme
case, a patient had been restrained to his be@ifanths because of violent behaviour.
Isherwood, J. (2008). ‘Torture Comm.: Abuse of nadntill.” Politiken.dk 24 November. [online],
available: http://i.pol.dk/newsinenglish/article@®®&D.ece [accessed: 24 June 2009].
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There is no medical reason to restrain patientsuwsh as you do in Denmark.
We have never visited a country that uses strapgsnguch as in Denmark. This
is an abuse of patients,**

The Report reiterated its earlier criticism:

In the 2002 visit report, the CPT stressed thatyapgp instruments of physical
restraint to psychiatric patients for days on eahot have any medical
justification and amounts, in the Committee’s viéwill-treatment**

Defending the use of restraints, the Chief Physiociaone of the hospitals concerned,
stated:

Patients who are so mentally ill and dangerousttieat would otherwise be
locked up are able to go to therapy and get frestising this type of restraint. ...
We would prefer to treat our patients while they aglatively awake. That way
they can better change their behavitir.

If the goal in restraining a subject who is dangerto others, is to minimise that danger
in such a manner as to cause the least damage itéigrity of the subject, then surely
— in cases where sustained restraint is necesbiatee use of physical restraint is
preferable to a sustained coercive use of psyciveadtugs such as antipsychotics

which may render the subject incapable of havingrarer life’.

D.4: Conclusions

The objections to using coercion in the treatméftBwas based on two main
concerns:
- that it would be counterproductive in that peopteuld be hesitant to seek
treatment if their being subjected to coercion eg®ssible outcomd?
- that the integrity of the human person is compreuxhisy the use of such
procedures.
The objection to using castration was that — etapparently consensual — it
occasioned too deep and intimate a trespass gretsenhood of the subject; it is of
interest to note that in defending the use of mamgaastration the Polish Prime

Minister sought to depersonalise those subjectéd 'tbdon't think you can call such

240 1sherwood (2008).

241 council of Europe (2008), s.126.

242 |sherwood (2008).

243 precisely the same objection can be raised aghi@stse of coercion in psychiatry especially in
circumstances where a voluntary patient may easilgpnade involuntary; see, for example, Council of
Europe (2008), s.140A"voluntary stay in hospital may be transformea ian involuntary retention by
the sole decision of the head doctor
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individuals — such creatures — human beings, ... &foee | don't think you can talk

about human rights in such a casé*"

The objection to restraint was that it was degrgidfrbut it may well be that the act of
placing someone under physical restraint createmgaing ‘spectacle’ endlessly
creating the requirement that it be justified: degradation is clearly manifest as is the
need for its justification. The act of placing ssmne under chemical restraint creates
no such spectacle: the subject who may, to himiselfike a Zzombie”, may present to
others the image of peaceful sedation and contentfritee act of chemical restraint —
particularly if it is called ‘treatment’ — may emnot alone the need, but even the call
for justification. In this regard the Norwegiannesinologist Nils Christie in writing
about the shield of wordsotes that Words are a good means of disguising the
character of our activitied®*® as an example, he offers the term ‘treatment’:

But what could not justly be done in the name afipament could not be
objected to if it were carried out as treatmenteaiment might also hurt. But so
many a cure hurts. And this pain is not intendegain. It is intended as a cure.
Pain becomes thus unavoidable, but ethically aabdgft'’

| wish to draw the following conclusions from theepeding discussion:

1. The prolonged use of psychoactive drugs as hamesm of restraint (whether
or not described as ‘treatment’) may be more irsidi than physical restraint in

that it trespasses on the psyche of the subjeaaorer, in being less visible, it is
less susceptible to scrutiny and the requiremeattittbe justified.

2. Whereas a coercive psychiatric intervention.(degention or restraint) may, in
some circumstances, be justified by the interdstshers, these interests do not
justify additional coercive measures under the guiEpsychiatric ‘treatment’.

In the following chapter it will be argued that thelonged coercive use of particular
psychoactive medications (such as antipsychoties) lne so invasive of the ‘innermost
being’ of the subject as to entail a diminishmenot possible destructiéff — of their

personhood.

244 Boyles, R. (2008). ‘Chemical castration for sefenflers in PolandThe Irish Independen26
September.
245 Council of Europe (2008), s.128.
... the patient’'s arms were attached to a belt aedgét attached to each other by straps, thus
permitting the patient to walk around while remagphysically restrained. Such a form of
physical immobilisation could be considered as ddiy.
248 Christie (1981), p.3.
247 bid., p.6; he takes ‘drunkenness’ as an example ansisshow its ‘treatment’ rather than its
punishment enabled the use of harsher methods mdgement.
248 As sometimes occurred with the use of surgicabtoimy and is alleged to occur with particular
psychoactive medications [‘chemical lobotomy’].
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Chapter 7: Coercive psychiatric interventions and
damage to personhood

Alice could not help her lips curling up into a $ems she began:

“Do you know, | always thought Unicorns were falugdanonsters, too! |
never saw one alive before!”

“Well, now that we have seen each other,” saidlthecorn, “if you'll
believe in me, I'll believe in you. Is that a bairgf”

from Lewis Carroll ‘Through the Looking Glass’

As discussed in the Introduction, the concept efspnhood’ plays a fundamental role
in the formulation of the argument being advancethis dissertation. A number of
possible meanings of the term were distinguishedrsonhoogry’, ‘Personhoodo’,
‘Personhoogoc and ‘Personhoady’. Each of these meanings relates to a particular
context within which the term is to be understabdis, for example, Personhgesd
connotes an ethical or philosophical context arishelates those individuals who,
judged from a philosophical perspective, are ‘pessdwhereas Personhogst relates
to a sociological context and, in a particular stgidistinguishes between those
individuals who are generally regarded as ‘persémsh others who suffer social
exclusion (being generally regarded as ‘outcastesion-persons’). To enable the
formulation of the argument, three postuldigere adopted, the first two of which were

to the effect that Personhagd can be specified by a set of necessary and saiffici

! See Carroll (2010), p.103.

2 The term ‘personhood’ (in a philosophical or ethicontext) is being used in the narrow technieake

outlined in Chapter 1 where the following was noted
... the proposition that ‘X has personheg@g is equivalent to stating that X objectively séts
the conditions for personhood and, in consequestgectively possesses Rights-Clustar
strictly speaking, X's subjective conviction that is in full possession of Rights-Clustgr (and
thus has Personhogg) is a distinct concept meriting a separate syrsbioh as Personhogg.
sues (with an associated Rights-Clustgrsug;) but to introduce such a symbol would further
complicate an already complex analysis for litdieliional benefit. Accordingly in the discussion
to follow, unless the concepts need to be dististged, Rights-Clusterywill be understood as
also referring to Rights-Clustat;.sus; (@nd Personhogél as also referring to Personhgegd
sug); the justification being that if X has a deep andtained conviction, born of long experience,
that he lacks Rights-Clustgy, the (philosophical) assertion that he does rex distinct from
asserting that hehouldnot — would appear to be needlessly gratuitous.

% See Chapter 1:
Postulate 1Personhood can be defined by a set of necessdryudficient conditions which
include criteria as to minimum levels of rationakitnd ability to communicate.
Postulate 2 From amongst such sets of conditions, a setdserhsuch that the only conditions
relevant to justifying a coercive psychiatric intention, are ‘rationality’ and ‘ability to
communicate’.
Postulate 3[Foot (1977)] The ascription of personhood congergyhts-cluster the most
fundamental of which is ‘the right to life’; a keyement of the right to life is the ‘right to be le
alone’.
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conditions which include criteria as to minimumeés/of rationality and ability to
communicate, these being the only conditions irstitevhich are relevant to justifying

a coercive psychiatric intervention.

‘Personhoogry’ — unlike the other meanings identified above ansall-or-nothing
conditiorf i.e. an individual is, or is not, a person and accaginthough one can
speak of thelestructionof Personhoagh, one cannot speak of itsminishment
Personhoogbg in contrast, permits gradatic?mmd thus one could speak of the
Personhooghcof an individual being diminished by the act of trer as, for example,
might occur by the spreading of untrue, but damgginmours that they suffered from
a highly infectious disease.

‘Person’ — as a generic term — connotes an owneglatfs and, correspondingly, each
meaning of the term identified above is associatitl its respective ‘rights-cluster’;
thus, for example, Righisc corresponds to those rights which, by social cosgs, are
regarded as intrinsic to being a person; thesesigbuld be identified by means of
statistical surveys of social attitudes.

Rights:ty, in contrast, denotes those rights grounded imphbilesophical or ethical
concept of a person. These rights fall to be detexd by a logical analysis of
personhood; of these rights — as argued by Fo@8)18nd adoptedn this dissertation
— the fight to be let free from unwanted interferehis one of the most fundamerital
and distinctive. A coercive psychiatric intervention undertaketha face of a
subject’s objections ifrima facie,a breach of this right. However, as was argued in
earlier chapters, some interventions may be of autiinor nature as to be more in the
nature of trespasses on the right than fundambreathe¥; conversely — as will be
argued below — other coercive psychiatric intenagrst may be so intrusive and
extensive as not only to violate, but to effectivééstroy that right. The terms

‘destruction of personhood’ and ‘diminishment ofgmnhood’ have been used in earlier

* Strictly speaking this is so only at a participariod in time; the situation may change at a ltiee as
when a patient who is in a vegetative state, suesgty recovers. Such cases require a more subtle
analysis; see also Roche (2000).

® Though psychoactive medication which severely @iad a subject’s ability to communicate might
merit this descriptionide Manweiler’s descriptionsuprg of being like a Zombié] as could
Personhoogry when understood in its subjective sense as Pevsday sus; (Seesupraand Chapter 1).
6 As does Personhogg,.

" SeePostulates Fsupra.

8 Note that the argument being developed here eetattheStage largument; issues relating to
dangerousness are the concern ofStage 2andStage 3arguments.

® Foot argued that this right took precedence over&ny] action we would dearly like to take for his
sake” See Foot (1977), p.102.

19 Such interventions will be discussed more fullyhia Conclusions.
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chapters and will be explained more fully belowt tnst the term ‘destroyed’ requires

some clarification.

The term ‘destroyed’

As discussed in the Introduction, when one sayisalmuse has been ‘destroyed’ by a
storm or fire one does not mean that every tra¢heobriginal house is gone or that no
brick is left standing, rather one means that,aaitfin vestiges of the house may remain
and hints of its original structure may still bémgbsed, it is so severely damaged that,
realistically, no remedial work could restore itit®original condition; it is damaged
beyond repair, destroyed. It is in this sensetti@aterm is used in speaking about a
coercive psychiatric interventiafestroyinga subject’s personhood, especially in the

context of Personhogdc

Accepting (for the sake of argument) that someaiwempsychiatric interventions may
be such as to effectively destroy a subject’s p#rsod, the question arises as to how
such interventions might be justified. If the sdijin question exhibited such a level of
irrationality or inability to communicate as to hoh the criteria for personhood — as,
for example, might occur in severe dementia ortoata schizophrenia — then the full
complement of rights associated with Personkagavould not have been operatite;

in such circumstances, and providing the internegnivas carried out in the best
interests of the subjetino additional justificatiol would be required. However,
when judged against many of the examples of coenesychiatric interventions given
earlieri® the prevalence of irrationality and inability toramunicate at levels sufficient

to put Personhoggly at risk, appears to be the exception.

The ‘destruction’ and ‘diminishment’ of personhamhsequent on a coercive
psychiatric intervention

A coercive psychiatric intervention may have theufethat a subject, whose
personhood was not in doubt prior to the intenamtis left unable to communicate as
has occurred when, for example, a lobotomy resutt@dsubject becoming a
‘vegetable’. Such an eventuality may be of a ssmess sufficient to irreversibly
destroy the ‘ability to communicate’; in such cinestances the intervention could be

described as thdestructionof Personhoagy.

™ In particular, the right to be let free from unwanted interfereh§€oot (supra)].
120r, in Foot's analysis, in accord with the obligas of charity.

13 Though see Chapter 5 in relation to the admirtismaof pharmaceutical treatments.
14 For example, the Manweiler and Juklergd cases.
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A coercive psychiatric intervention may so grievguseach the ‘right to be let
alonepaw that the right may have been effectively destroyieid is especially the case
in that the (Irish) courts show great reluctancehallenge the opinion of a psychiatrist
regarding involuntary committal; this, in turn, neskthe prospect of a successful
challenge to any future committal even less likdly.consequence, the subject may
well perceive their ‘right to be let alongw — and hence their Personhpgg — to have

been if not destroyed, then grievously diminisfed.

A coercive psychiatric intervention may put notytile Personhoesl, and
Personhoogd\ of a subject in jeopardy, but also their Personbeei.e. the

intervention may so grievously stigmatise the sciije the eyes of their peers that their
personhood (in the sense of lived experience afgogeated with dignity and respect
and as an equal) may be grievously diminishednaly well be that such diminishment
is caused not by the coercive psychiatric inteneanitself, but by the prior
circumstances which precipitated the interventiof) Wwhere this is not the case and
where the diminishment is severe then the requingfoe justification may be no less
onerous than in cases where Personggod destroyed because, to the individual, it is
the lived experience of personhoa@ (Personhooghc) rather than its philosophical

meaning ice. Personhoag) that is of supreme importance.

The following diagram [Table 7-1] may help clarggme of the issues discussed in the

preceding paragraphs.

15 This is not to deny that he may have the enforiesaght to stop other, non-psychiatric, intrusions
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Level 1 General analysis

Necessary and sufficient 4 .

conditions for personhood Personhogel 3 Rights—Clustefry

Level 2 Analysis at the level of an individual subjectedfcoercive psychiatric intervention where
prior to the intervention, his personhood had netb compromised

X has ability to X has ‘right to be
communicate and is <+ let alonegry.
rational to an extent notto - X has Personhogg, Al [Foot (1978)]

put personhood in question

+?
X has Personhoggly 4= X has ‘right to be
let alone| aw.
Possible effects of coercive psychiatric intervamtbn personhood
+ + +
X's ability to X's Personhooghc X’s ‘right to be let
communicate or severely compromised alonej aw Severely
rationality severely compromised
compromised
N + "4

X's personhood
severely diminished or destroyed

Level 3 Analysis at the level of an individual subjecte@tmoercive psychiatric intervention where
prior to the intervention, his personhood had beempromised

X’s ability to communicate X does not have
or rationality severely « X’s personhood in doubt - ‘right to be let
compromised > alonegty.

Table 7-1: Possible effects of coercive psycluattervention on personhood

Note The cluster of rights associated with Personhgedhay not fully encompass the cluster of
rights associated with Personheggbut although a particular Riglts may be unenforceable, it
nonetheless may be spoken of as existing.

[N.B. In the remainder of this chapter, the term ‘patamd’ Eimpliciter) — and the
terms ‘destruction’ or ‘diminishment’ of personhoeaill be used without specifying
which of Personhoagdy, Personhoadw and Personhogdcis intended unless there is
a risk of confusion.]

The following two sections give some (possibly mepresentativeé} accounts of the
effects on personhood of coercive psychiatric deiaror treatmentSection Bs

written from the perspective of third party obses®andSection Grom that of

'8 The adoption of a more ‘realist’ positiori.e. that if a right is unenforceable, it does not exisvould
make it difficult if not impossible to speak of rfexample, blacks as having rights which were dnie
under apartheid; to obviate such difficulties ttense adopted in the text is that if a right camléduced
from Personhoagy then it exists even if (legally) unenforceable.

7 An application of the Precautionary Principle @estthat the objection that such examples have not
been proved to be representative, is not detrichemtaeir relevance.

18| e.a perspective other than that of the subject thetreating psychiatrist.
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‘survivors™®

who have described the effects of such intervartiotheir ongoing sense
of self as being autonomous persons entitled fpesand dignity.Section Ddraws

some conclusions from the preceding discussion.

Section A: Non-psychiatric radical interventions

In this section, | wish to consider three exampliegross interventions into the life of
another:

- the use of rape as a weapon of vBulljsection AJl

- the psychiatric incarceration of political dissite[Subsection AJ2

- a case of forcible non-psychiatric treatmeuthsection Al3
| then examine whether points of comparison exasiveen these examples and cases of
coercive psychiatric interventio®dlibsection Al4to assist in the development of the
argument it will first be assumed that the psyahdantervention has been precipitated

by a psychiatric misdiagnosis, this restrictionl Wwé subsequently removed.

A.1l: Rape as a weapon of war

Since time immemorial rape has been a concomifamtin however its use as a
strategy of war appears to be a recent developarehtvas a hallmark of the 1993
Serbian conflicE® Since then there have been reports of it beied irsmany African
conflicts and, most recently, in Sudn.

Amnesty has reported that rape is a cultural tab&udan and that the victims are
ostracized by their families:

The suffering and abuse endured by these womenfgobeyond the actual rape,
... Rape has a devastating and ongoing impact ohehkth of women and girls,
and survivors now face a lifetime of stigma andgiralization from their own
families and communities.

“Five to six men would rape us in rounds, one afterother for hours during six
days, every niglitthe woman, who was identified only as S., thidnesty
researchersMy husband could not forgive me after this; he dised me'??

There are reports that the rapes are often accaetbay mutilatio® thus ensuring that
the shame is made manifest to all — a stigma agatad by the refusal of the local

authorities to vindicate the rights of the rapetimis 2*

19 “survivor'is the self-descriptive term preferred by thoseatients who campaign against forced
psychiatric treatment; see, for example, Emeri€l0g).

20 Kristof, N. (2008). ‘The weapon of rap&he New York Time&5 June.

2L Lacey, M. (2004). ‘Amnesty Says Sudan Militias WR&pe As WeaponThe New York Time49 July.
There have also been reports of rape being usts i@ongo as a weapon against males: Gettleman, J.
(2009). ‘'Symbol of Unhealed Congo: Male Rape ViatihThe New York Timed August.

22| acey (20045upra

2 Kristof (2008)supra
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A.2: The psychiatric incarceration of political didents

The practice of detaining political dissidents syghiatric hospitals and subjecting
them to ‘treatment’ with psychoactive medicatioas hin relation to the former USSR
and Chin&?® been well documented.

Leonid Plyushch, who was one such dissident, wesrdsd in a psychiatric hospital
and forcibly medicated with antipsychotics. He bag&n a harrowing account of the
extent of his intellectual and emotional deterimm@tvhilst being administered

antipsychoticg’

A.3: A case of forcible non-psychiatric treatment

Writing in theNew England Journal of Mediciran the topic of ‘Legal issues and
Medicine’, the jurist and bioethicist George Anffasiticised the then newly
introduced regulations concerning the use of redtia medical emergencies. To add
weight to his argument he cited a case then recdattided by the Massachusetts
Supreme Court which concerned the 29-year-old daugGatherine, of an English
physician who, in 1990, suffered a severe asthtaalatvhilst staying with her sister,
Anna, in the United States. She had suffered fiesthma most of her life and was well
informed as to its management; Annas continues:

Anna suggested that they go to Massachusetts Gétmspital. Catherine agreed,
but only if her treatment would be limited to thdnanistration of oxygen. Anna
called the hospital and was assured that Cathesindd be treated only with

... [Z] had been kidnapped, gang-raped, mutilatddshed with a sword on her leg - and then left
naked and bleeding to wander back to her Zaghabe tin effect, she had become a message to
her people: Flee, or else.

24 Hoge (2005):
Local authorities will not acknowledge the magnéuwaf the problem, he said, and people who do
call attention to it arerfot only not praised, they are castigatedte cited the cases of two
members of Doctors Without Borders who documen@@idases of rape in the Darfur region of
Sudan, a number he estimated as only a fractitimeafotal. The two were arrested by Sudanese
authorities and charged with spying.

Hoge, W. (2005). ‘U.N. Relief Official Condemns UseRape in African WarsThe New York Times.

22 June.

% Bloch & Reddaway (1984); see also Chaptsugraand Appendix L.

More recent allegations in relation to Russia atited in Gee, A. (2007). ‘Russian dissident fasc

detained in mental hospitalthe Independen80 July.

%6 See, for example:
— Minsky, J. (2003). ‘China's Psychiatric Terrdrlie New York Review of Book§(3): 27
February.
— Kahn, J. (2006). ‘Sane Chinese Put in Asylum,tbracFind.’The New York Time&7 March.

2" See Chapter S(pra)
| was horrified to see how | deteriorated intelledly, morally and emotionally from day to day.
My interest in political problems quickly disappeds then my interest in scientific problems, and
then my interest in my wife and children.

2 George J. Annas is the Edward R. Utley Profestbiealth Law, Bioethics & Human Rights,

Chairman of Department of Health Law, Bioethics &rian Rights, at the Boston University School of

Public Health as well as Professor in the univgisgchools of Medicine and Law.
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oxygen. They went to the emergency departmentan?, where Catherine was
given oxygen and medication through a nebulizeth€r&e soon removed the
nebulizer, reporting that the medication gave heeadache, and said she wanted
to leave the hospitaf.

The attending physician concluded that intubati@s wecessary; meanwhile Anna
telephoned their (physician) father who spoke whth attending physician and told him
“... that Catherine understood her illness well arat tire should listen to her and not
treat her without her conseht® Catherine attempted to leave the hospital but was
forcibly placed in a four-point restraint, althoujlo onesver questioned Catherine's
competence to consent to treatmant, was there any basis to question her
competenca®!

Evidence was later presented to a court that Gather

... had been severely traumatized by her mistredtatehe hospital. She had
nightmares, cried constantly, was unable to retmwork for several months,
became obsessed about her medication, and swaateely that she would
never go to a hospital agaih.

Some two years after the original incident sherabad a severe asthma attack; she
refused to go to hospital and subsequently diefter Aer death, legal proceedings were
taken by her father in relation to the originalident; the trial judge held for the

hospital authorities but this was reversed on dpgedthe judgement reaffirmed and
restated the pre-existing law which had been ighbgethe inferior court:

Competent patients, however, cannot be forcedrdithialk or to listen, and the
fact that they will not talk to the physician does by itself make them
incompetent, any more than the fact that they dagoee with the physician's
recommendation. Catherine Shine, as a competeittatient, also had a legal
right to leave the hospital at any time she dectdddave®®

The publication of Annas (1999) elicited a numbfereplies from medical practitioners
who unanimously expressed the opinion that thesa@tiof the original physician to
use coercion, was correct:

(i) Sklar. I usually tell residents to err on the side ofisg a life and protecting
themselves rather than protecting a patient's antgnwhen there is serious
concern about a patient's decision-making capdciting refusal to receive
potentially lifesaving treatmeni.

29 Annas (1999), p.1409.
%0 |bid.

31 |bid.

%2 |bid.

33 |bid., p.1411.

34 Sklar (2000).



(i) Hansen-Flaschen.. under extraordinary circumstances such as those
confronted by Dr. Vega in the care of Catherine&hphysicians are best advised
when in doubt to err on the side of Iife.

(iif) Migden In a recent article, Gawande told the story gbang patient who
refused intubation ... He was intubated despitertifissal. His first words after
being extubated werdHank you' How many such outcomes are needed to
justify future decisions to intubate patients likatherine Shiné?

(iv) Janofsky Catherine Shine's behavior (running out ofah®rgency room
without warning) and her medical condition at preagon ...indicate a
substantial probability that her capacity to miamfermed decisions was
impaired®” ... How could the physician in this case have camtihthe discussion
if the patient had been allowed to run out of theital?®

Catherine Shine’s father — who commended Annakifoaccount of the events — added
a detail:

Being held in four-point restraints in a supineipos foralmost an hour before
intubation and for eight hours afterwardubled Catherine greatly because the
humiliation and discomfowere compounded by her impression that restraints
were useds a punishment, an opinion shared by at leasinemeber othe
hospital staff®

Annas (2000) replying to the correspondence, noted:

All the correspondents excdpar father seem unable to accept the law and seem
to want aeturn to the practice of old-time medical pateismlinstead. ...

Migden thinks that the fact thedme patients on whom treatment is forced have
later thankedheir physicians justifies forced treatment. Busts notrue and in
any event has no relevance ... Treatment is legaé#ndal athe time it is
administered,; it does not become illegal andthical simply because a patient
either dies or sayd Wishyou hadn't done that®

A.4: The analogy with coercive psychiatry

Two question arise:
(i) Do the examples portray the destruction or dimimght of personhood?
(i) Can these examples offer any insight into the @ise@rcion in psychiatry?

% Hansen-Flaschen (2000).

36 Migden (2000).

37 A view explicitly rejected by the Appellate Cogsupra as was the suggestion that the physician has a

right to insist that the discussion continue.

% Janofsky (2000).

39 Shine (2000).

“0 Annas (2000).

An interesting confirmation of Annas’s point congiexig the ethical irrelevance of any subsequentraisse

is given in an essay on Arthur Koestler by the psftist Theodore Dalrymple who — in discussing

reports that Koestler had been guilty of a numbeapes of women who subsequenttgrhained friends

with him for the rest of their lives* examined Koestler's novBlarkness at NoanThe ‘hero’ of the

novel, Slavek, rapes Odette:
After it is all over, Odette cries. Slavek takes hand, and feels encouraged when she does not
withdraw it to explain and justify his actions¥¢u know, | am not so sure that you will always
regret it, although for the moment you are stilggnwith me'.

Dalrymple (2007) commentsAhd to confirm the Slavek-Odette-Koestler theolgyek and Odette go

on to have a short and intense love affair
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The examples will be discussseriatint but first a point of clarification is necessaty:
assert that the breach of an individual’s righbédet alone was of such a magnitude as
to cause thedestruction’of their personhood implies that the intrusion wasntimate,

SO0 sustained, so pervasive (such as, for exanmplelving the participation or
agreement of state agencies) and so irremediadle-tiwhen judged from the
perspective of the subjétt- their right to be let alone was destroyed; iid$ necessary

that the right be either universally or continugusblated??

A.4.1: Sudanese rape victim

A case of rape in a modern western society — thamgéxtreme example of a breach of
the right to be let alone — is nonetheless usuaillysolated event and the victim has
recourse to a legal system to seek redress anttatiah; thus such a breach could not
be categorised as a ‘destruction’ of the righteddt alone. The Sudanese victim of
rape, in contrast, has no such recourse to thescaith the result that she could be
violated with impunity and to an extent that ongmirightly say that her right to be let
alone — and consequently her Personkag(in the subjective sense) — was destrdied.
Furthermore the stigma and ostracization visited @udanese rape victim by her

community is such that her Personhgggtan be said to be grievously diminished.

A casé’ of the use of coercive psychiatry in the furthemnf a forced Bangladeshi
marriage, offers some parallels. In 2008 Dr. Huragdbedin, who was practising as a
medical doctor in London, was lured back to Bangtdhaving been told that her
mother was dangerously ill. On her arrival she telsl captive by her parents because,
in their eyes, she wasob independeitand she was coerced into accepting an arranged
marriage. She was sedated and kept imprisondeifamily home for four months and
subsequently transferred to a psychiatric hospitedre she was forcibly medicated

with antipsychotics. She described the effechebe drugs:NMy hair was falling off ...

| had tremors ... When | was walking | looked lik@lot ... | couldn't stand for a long

“1|.e. Personhoogh in the subjective sense (Personhandus).

“2| e. the recognition of the right to be let alone blyass, or at other times, being not sufficient to
overcome the invasiveness of the original violation, especially, the possibility of its reoccurcen

*3 The situation of an undocumented immigrant in [eror the US, who has been raped but who,
because of their lack of status, can neither sesdical help nor legal redress, is perhaps compatabl
that of the Sudanese rape victim.

44 The details of the case are taken from Channatvidreports of 14 December 2008; 19 December
2008 and an extended interview with Dr. Abedin:t®or S. (2009). ‘Exclusive: forced marriage victim
speaks.Channel 4 Newsl3 July. [online], available:
http://www.channel4.com/news/articles/uk/exclusifeeéed+marriage+victim+speaks/3264177
[accessed: 15 July 2009].
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time"*® She was forced to participate in a marriage cergmwhilst medicated and in a
near-somnolent state. The UK High Court issuetbéeption order under theorced
Marriage (Civil Protection) Ac{2007)which — though it was without legal force — had
a persuasive effect on the Bangladeshi courts wiridbred her release and the
commencement of nullity proceedings. In such eirstances the breach of her right to
be let alone would stand comparison to that ofShdanese rape victim and might
equally merit the assessment that Dr. Abedin’sdt#rsod 4 (in the subjective sense)

and Personhoegy*® had been destroyed.

It is relevant to note that her success in ‘es@diom an arranged marriage might
have had radically different effects on her Persoakoc depending on whether it was
judged from within Bangladeshi (her actions showedp disrespect of family and
social traditions, leading perhaps to some soathoization) or within English society

(her actions being worthy of commendation).

A.4.2: Leonid Plyushch
Bloch & Reddaway (1984) eloquently describe thea# of Plyushch’s incarceration:

Putting aside momentarily the sheer horror of ataigrwell person being forced
into a psychiatric hospitél.

Added to this frightening insecurity is the senkeamplete impotence
experienced by the dissenter. Not only is he dedrbf the right to judicial
review but he also has no legal redress whatevereraing any aspect of his
conditions. For example, he cannot mount a maligesuit against a cruel staff
member .48

Plyushch’s description of the effects of antipsyatsoon his inner life has been given
earlief?; this violation and destruction of his inner lifeuld perhaps be compared to
that of the Sudanese rape victim in that firsthg violation of a subject’s mind, leading
to a degradation of their intellect and consciogsnes perhaps an even more intimate
violation than the violation of their bod§. Secondly, like the Sudanese rape victim,
Plyushch — in that the state was his violator — waable to seek the sanctuary of the
state’s legal system. For these reasons it islgeds conclude that his Personhegg

(in the subjective sense) was destroyed.

“5 Turton (2009).

“6 The involvement of the UK court was purely foreuis and it would seem that in its absence, Dr.
Abedin would have been remediless. Dr. Abedin rggicthat many women in circumstances similar to
hers were being confined in the psychiatric hospitamen whom she believed to be ‘normal’.

7 Op. cit.,p.26.

“8 |bid., p.29.

49 Campbell (1976) described the harm done to Plyusisdeing 4 threat to 'the precious inner life of
man.”

%0 The magnitude of the jury award in the Manweilese (Appendix H) provides evidence in support of
such a comparison.
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Plyushch, having been diagnosed as suffering frasyahiatric disorder, his
competence to communicate rationally or to speakasqual to another, were placed
in doubt; his opinions and arguments were liableaagnored by others and taken as
the ramblings of a disordered mind. It is unclehether in the particular political
situation that existed in the USSR at that times, sigma would have extended to the
wider Soviet society; if it did then Plyushch’s Bamhoodoc would have been

diminished.

In describing Plyushch’s situation, Bloch & ReddgwWa984) comment thatThe
prospect of being placed compulsorily in a psyeigadiospital as a healthy person is so
ghastly as to be almost unimaginabfe.

The irony is that the authors seem unaware thaigely the same horror can be evoked
by contemplating the situation of anyone wronglynaaitted and forcibly treated in any
Western European psychiatric hospital; it has t&ewn in Chapter 4 that such cases
exist; the Manweiler case being one sticthe Juklerad caddis another.

Bloch & Reddaway (1984) attemipto distinguish the use of Haldol by western
psychiatrists [Eonscientious psychiatrist’s caution ... scrupulotiergion to ...

dosage’] from that by Soviet psychiatrists.[. indiscriminate use of these drugjsbut
Plyushch’s own descriptiShcontradicts these assertions and makes refererirtg
given “small dos€sof haloperidol. Furthermore, his descriptiontloé effects of
antipsychotics is similar to the descriptions gilwrManweiler and Juklergdifpra of
the effects of antipsychotics coercively administeby western psychiatrists.

It is also of note that Juklergd’'s detention wadgrged because he refused to
acknowledge that his original beligfsvere erroneous; a similar insistence on
recantation was required in the USSR:

“Release requires recantatibomight well be their slogan. As Vladimir
Bukovsky describes it: “.. admit openly and officially to the doctorstlyau
were sick — yes, | was ill, yes; | didn’t know whatas doing when | did it. The
second condition is to admit you were wrong, tadisv what you dié?>’

°1 Bloch & Reddaway (1984), p.29.

%2 See Appendix H where it was noted that Manweilas @nabled to bring legal proceedings only by
virtue of a purely fortuitous set of circumstances.

3 See Appendix G.

> Op. cit.,pp.27-28.

% The New York Timg4976) supra.

¢ See Appendix G; Juklergd had argued that localastwere being closed in breach of the law.

" Bloch & Reddaway (1984), p.28.
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Of which, Bloch & Reddaway (1984) comment:

... At first sight we might regard Plyushch and Hksais unduly stubborn, too
highly principled, unrealistic. But we need to pau.. Imbued with idealism and
dedicated to their convictions, be they socialjtipall or religious, they see
recantation as tantamount to self-abnegation, itdwsd death: fmoral suicidé is
Fainberg’s apt labé&f

But such unwillingness to suffer self-abnegatiorsabso the wellspring of Juklergd’s
refusal®®

In conclusion, it would seem that the strict deration which Bloch & Reddaway
(1984) attempt to draw between the situation entsoad between cases such as
Plyushch’s and cases of coercive psychiatric detend coercively administered
antipsychotic® in western psychiatric hospitals where the intetiee was precipitated
by a psychiatric misdiagnosis, is not well founaed that the destruction of
Personhoogry (in the subjective sense) and the diminishmemestonhoogbc and

Personhoogd\w would apply equally to the latter.

However, the incorrectness of the diagnosis igmtdecisive issue because if the
coercive psychiatric intervention was such as girdg Personhoedy (in the

subjective sense) or grievously diminish Personpgednd Personhogly, then the
correctness of the precipitating diagnosis carofatself, justify these consequences;
for that to occur it must be shown that, in relatio the circumstances of the subject at
the time of the intervention, either the rationatit the ability to communicate, criterion

for personhood had not been satisfied.

A.4.3: Catherine Shine
Judged from a disinterested perspective, the wdomg to Catherine Shine — though

grievous — might appear to be such as not to hatvegr personhood under threat in
that it related only to the management of a speaikedical conditions (asthma) in one
particular hospital.

Judged from the perspective of Catherine Shinehtimailiation and punishment which
she suffered and the fact that the interventionhef“severely traumatized’points to

the severity of the violation to which she beliewbd had been subjected. Her vow

*% |pid.

%9 See Appendix G.

€0 See also the United States Senate hearings init@7Auman drug testing by the CIA where:
The Deputy Director of the CIA revealed that overuiversities and institutions were involved
in an 'extensive testing and experimentatiprogram which included covert drug tests on
unwitting citizens &t all social levels, high and low, native Amerisaand foreign. Several of
these tests involved the administration of LSDunwitting subjects in social situatiofis

Committee on Human Resources (1977).
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“never go to a hospital agdir a decision which resulted in her death — suggihst

she believed the violation to be irremediable dvad & court application would not have
vindicated her right§! Based on such grounds — and the fact that Henadity was
never compromisé€d— it could be argued that the coercive interventim destroy her
Personhoogry (in the subjective sense) in that she had become to whom things are

done’, bereft of the right to be let alone.

It is doubtful if the events in the hospital coblel said to have had any effect on her
Personhoosbe

Paternalistic attitudes leading to interventionsiparable to those suffered by
Catherine Shine are common in Irish psychiatricfica both in regard to the coercive
treatment of those who are competent to refuséntiesa [A.4.3.1, and in regard to
clinical (and sometimes judicial) disregard fortstary provisions designed to

safeguard the rights of those detained under thgion of the Mental Health Acts
[A.4.3.2.

A.4.3.1: Coercive psychiatric treatment of thosmpetent to refuse

Discussing the use of ECT under Irish Mental Helathslation, a legal academic has
posed the question:

... is it appropriate for the law to permit the pion of ECT to a legally
competent, resistant adult? While some patients mental disorders may not
have the competence to make treatment decisioms; d@m Section 59 of the
Mental Health Ac2001 currently allows ECT to be administereduawilling”
patients regardless of their legal competétice.

The imposition of ECT on a competent patient adahnsr wishes is surely of
comparable — if not greafér invasiveness than forced intubation: if theclattas
sufficient to destroy Personhagd (in the subjective sense) thenfortiori, so is the

coercive administration of ECT.

61 A belief which, to some extent, was vindicatedly decision of the court of first instance.

%2 Contentions such as Janofsky’s (20GQ)pfg that Shine’s rationality was in doubt was notepted

by the court and is reminiscent of Amy’s physicg&nbservation [Appendix CJ:“.the current test of

rationality was often concurrence with the opiniaione’s physiciah

% Donnelly, M. (2008). ‘Letters to the Editor: Patis' rights and ECTThe Irish Times7 June; she

continues:
The protections afforded to patients underNtental Health Act 200in this respect are
inadequate. While the imposition of ECT on anwilling" or "incapablé patient requires a
second opinion, the Act specifies that the secgidian must be obtained from a consultant
psychiatrist to whom the matter has been referyetth® patient's own consultant psychiatrist (who
prescribed the treatment in the first place).

Dr. Mary Donnelly is a lecturer in the Faculty odw, University College, Cork.

% In that the coercive administration of ECT is isiv@ not only of the body, but of the mind of a jseh
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A.4.3.2: Widespread disregard for the provisionshef Mental Health Acts

The behaviour of consultant psychiatrists is exauimA.4.3.2.1 and of the Superior
Courts, inA.4.3.2.2

A.4.3.2.1: Consultant psychiatrists

A disquieting aspect of the Shine case is that eween the courts had made the legal
position abundantly cledr,this was not accepted by any of the medical spstsiavho
commentedguprg on Annas (1999) and who appeared to regard a sfatement of
the law as of little consequence when confrontdtl wlinical‘ certainties’. Similar
attitudes are to be found amongst Irish consuftapthiatrists; for example,Report of
the Inspector of Mental Health Servicstates:

Consultants, in particular, had a tendency to \tlesvdocumentary requirements
as ‘mere technicaliti€sin many cases. Some consultants failed to unaedsthe
legal nature of the requirements, while others wer@vare of the basis of these
requirements in the State’s human rights commitsieAtnumber failed to view
the matter from the perspective of the servicegjseno have a right to
involvement in their treatment and to an integratedtment plan. In many cases,
it was a matter ofwe’ve always done it this wa§’

A further example is provided by one of Ireland’esneminent psychiatrifswho — in
discussing the Manweiler case — elaborated onethgons why he would consider
making a patient ‘involuntary’:

... the other [reason why involuntary committal @dares would be invoked] is
expressing your general unhappiness or unwillingt@semain in hospital. |
tend to listen to my patients and if they tell tattthey are unhappy, | take it that
they are not consentirigy.

Such an interpretation clearly eviscerates thershecof consent rendering it operative
only in circumstances where the subject agreesaviitoposed treatment; ‘consent’
becomes a thing of purely cosmetic value, alwajygesti to the exercise of coercion
albeit sometimes masked by a velvet glove.

5 Annas (1999) p.1409The Supreme Judicial Court took the case direetty] all seven justices, in a
unanimous decision, vacated the judgment and repthtite case to the Superior Court for a new ftial
The Massachusetts Supreme Judicial Court subsdgueatfirmed the existing lans(iprg.

8 MHC (2008c), p.61.

7 Dr. Harry Kennedy is the Clinical Director of tlentral Mental Hospital.

In that Dr. Kennedy did not appear to see himseH@unciating anything other than the general
understanding of his professional colleagues,ghisvs a clear divergence between current psyahiatri
practice and the law which is set out by O’NeilD(B); see Appendix H for a fuller discussion.

% Browne (2005b); see Appendix H for a fuller dissios.
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A.4.3.2.2: The Superior Courts

The Irish Supreme Court in its interpretation ofntaé health legislation, not only does

not “want areturn to the practice of old-time medical pateigat ®°

it, apparently, has
never left it. For example, the Irish Supreme Cbas displayed an intolerance
towards arguments which are based either on tlezbref the ‘technicalities’ of the
Mental Health legislation or which seek to giveqa@ence to the liberty of the
individual: “We do not feel called upon by authority or otheeatis apply to this case
the sort of reasoning that would be applied if ére/a criminal detention ."°

This, and similar, cases were discussed more iiullige Introduction to this dissertation
where the point was also made that the willingréske Irish courts to conflate issues
of dangerousness and paternalism, severely comgesmien the pretence of
intellectual rigor in the analysis of the legalmmiples that should govern coercive

psychiatric intervention§:

Section B: Coercive psychiatric interventions frira
perspective of third party observers

A coercive psychiatric intervention has in itselird distinguishable from the effects of
psychiatric treatment — effects on the life of bjeat such as, for example, the fostering
of a belief that such individuals may lack respbility for their actions or that they are
not amenable to rational discussion and persuasitimat they are dangerous. Such
effects constitute a continuing stigma and may @axin on the subject’s

Personhoogry, Personhoadw and Personhogdg they will be discussed in
Subsection B.1

The invasive effects of the coercive administrattbsome psychoactive medications —
such as antipsychotics — on the psyche of the subgs been mentioned in earlier
chapters; they will be discussedSabsection B.fom the perspective of third party

observers.

Some preliminary remarks

The accounts given in this and the following set{iBection C) have been culled from
various sources and offer a glimpse into a worldxgferiences which is often not only
unaddressed, but unacknowledged. The aim of fexgt®ns is to show how — in

particular cases — a coercive psychiatric intefieandr a coercive administration of

69 Annas (2000)gupra.

"E H. v St. Vincent's Hospital & o(@009) citingCudden v The Clinical Director of St. Brigid's
Hospital (2009).

L See Chapter 6.
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antipsychotics may have catastrophic effects omp#rsonhood of a subject. It may be
that such consequences can be justified, butgheasecondary question to be addressed
only when the full extent of the consequences idar@ear. It may also be that these
accounts are not representative but any objectiainat score can be countered by an
appeal to the Precautionary Principle which impliet once such experiences have
been shown to occur they must not be assumed uarepresentative until they have
been proved to be so.

B.1: Some effects of coercive psychiatric intenoent

The Rosenhan experiméninvolved the admission of pseudopatients to psitdbi
hospitals in an attempt to discover whethee“sane can be distinguished from the
insane” " The study concluded that:

Despite their public ‘show’ of sanity, the pseudigats were never detected.
Admitted, except in one case, with a diagnosisbfzphrenia, each was
discharged with a diagnosis of schizophreimarémission’ ... It is clear that we
cannot distinguish the sane from the insane intgayic hospitals?

The implications of the study in relation to théaeility of psychiatric diagnosis have
been discussed in Chapter 4; the aspect thatingevést in the present context is the
“depersonalization and invisibility” that was experienced by the pseudopatients — an

experience which, Rosenhan argues, is unknown &i psychiatristé® Rosenhan

2 Rosenhan (19735(pra.

3 Ibid, p.250.

" Rosenhan (1973), p.257.

See also Deane (1961) who recounts how the efééttsspitalisation may mimic those of mental illaes

Deane who was a member of staff of a mental hdspjtant a week in one of the wards acting as if he

were a patient; he noted that:
| took on in mild form some of the symptomatolodycertain of the patients ... suggests that
some of the symptomatology of mental patients meagie to the effects of hospitalization and
not to the fact of mental illneger se (p.68)

> Rosenhan (1973) p.257.

Though psychoactive medications were given to geugopatients, they avoided swallowing them and

thus cannot describe their effects. Concerningrtidication, Rosenhan comments (p. 257):
All told, the pseudopatients were administered ligezik00 pills, includingelavil, Stelazine
CompazingandThorazing to name but a few. (That such a variety of matitns should have
been administered to patients presenting idengig@lptoms is itself worthy of note.) Only two
were swallowed.

"® Rosenhan (1973), p.251:
Too few psychiatrists and psychologists, even thwdse have worked in such hospitals, know
what the experience is like. They rarely talk alibwith former patients, perhaps because they
distrust information coming from the previouslyang.
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attempted to quantify the extent of the deperssattif’ but, he argued, that even the
persuasiveness of such data does not do justibe tevel of depersonalisation that had
been encountered:

- Powerlessness was evident everywhere. The patieeprived of many of his
legal rights by dint of his psychiatric commitmerde is shorn of credibility by
virtue of his psychiatric labéf

- Neither anecdotal nor “hard” data can conveyawerwhelming sense of
powerlessness which invades the individual as kensinually exposed to the
depersonalization of the psychiatric hospital.tifies, depersonalization reached
such proportions that pseudopatients had the sbasthey were invisible, or at
least unworthy of accouft.

- The mentally ill are society’s lepets.
Rosenhan suggests the tenmattificatior’” as being an appropriate description of this

proces$?

The Rosenhan study dates from 1973 and it maybeealnagined that we now live in
more enlightened times and that such attitudesdaoallonger persist. A report
commissioned by the Irish Mental Health CommisgMRIC (2009)] gives scant
reason for optimism. The Inquiry arose out of @nat the high level of injuries being
sustained by patients in Tipperary mental hosp#ats suggestions that the injuries

might have been the result of assaults by membetemursing staff?

The most cogent evidence in the disparity betwherrights of patients and those of

staff members is provided by the stance adoptéaeimeport itself which — despite the

""He contrasted how psychiatric staff respondedtanepts by pseudopatients to initiate contact, with
results of similar experiments including one atnBted University campus (where staff were alleged t
be so busy that they had no time to talk to stigJenthe results are shown in the following table
(Abstracted from Rosenhan (1973) Table 1, p.255):

Psychiatrists Nursing staff Stanford University gars

Ignored questions, moved gn 71% 88% 0%
with head averted
Made eye contact 21% 10% 100%*

* Rosenhan'’s table gives a figure of 0% but the cofigure is 100% as is made clear by the
accompanying commentafy.. all respondents not only maintained eye contauat stopped to talk
Table 7-2: Response to attempts by pseudopatieimtgiate staff contact

8 Ibid., p.256.

9 bid.; he continues:
Reactions to such depersonalization among pseudofmtvere intense. Although they had come
to the hospital as participant observers and wdhg dware that they did not “belong,” they
nevertheless found themselves caught up in andrigkhe process of depersonalization. ... — all
of this as a way of becoming a person in an imperksenvironment.

8 |pid., p.254.

8 |bid., p.257: ‘Goffman calls the process of socialization to simstitutions mortification’ — an apt

metaphor that includes the processes of deperszatadn that have been described hére.

See also Goffman (1968), p.2téseq

82 |bid., p.133: there was‘a.. strong possibility of non-accidental injury. ..h& possibility of informing

the Gardai was considered.”
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manifold deficiencies in professional practice atahdard$® (including inappropriate
use of sedatioff’ wrongful detentioff and mistreatmefft of patients) — declined to
assign individual blame to any of the professioiraslved®’ The Inquiry’s obligation
to vindicate the rights of the patients all butisaed® in the face of, what it considered
to be, its obligation of fairness tintlividuals and parties to the inquirpy which it

apparently meant the various professionals uncn‘eltilslsz.89

The Rosenhan experiment and the MHC (2009) retatenl broad perspectives on the
process of depersonalisation; other commentatas taken more specific aspects of
depersonalisation as their point of focus. Itaavenient to discuss some of the effects
separately; the most prominent (and the one whashréceived most academic
attention) is stigma’which will be discussed iB.1.1; other effects will be discussed in
B.1.2

B.1.1: Stigma
Although definitions of stigma differ in the brehdif experiencethey describe, .".

there is agreement on what ‘stigma’ is (a markiefjchce or discredit that sets a

person aside from others}® In the present contexitigma’refers to the negative

8 MHC (2009) p.71; see also Chapter 5.
8 |bid., p.128; see also Chapter 5.
8 |bid., p.84; see also Chapter 5.
8 For example, MHC (2009):
—"... residents ... on raised levels of observation, méggithem to wear night clothes during the
day.” (p.32).
—“One resident told us that he had to go to bed 2@ and often would like to stay up late
(p.72).
—“In the high observation areas ... up to six unwedl disturbed residents were obliged to live in
close proximity in a cramped, dirty and unpleasarmda. ... residents’ personal space was
restricted to the area on and around their Bgg.121).
8" The report concluded that tiadequacy of record keeping entailed that staffiaty at the time of
various incidents, could not be easily identifiedl&.. identification of members of staff might still put
them in an invidious position.[lbid., p.143.]
8 The inquiry saw its primary purpose as ‘to.identify possible improvements to the care aedtment
... Apportioning blame is not the primary purposéwe Thquiry Team is not a disciplinary bodjlbid.,
p.193.]
The report also details the many interest groeps (he Local Health Manager, HSE South, Psychiatric
Nurses’ Association, consultant psychiatrists) 8mtght, with the assistance of their lawyers,
amendments to the draft reportbifl., p.15.]
8 The report concluded that the procedure thanitly adopted was “. fairest to individuals and to the
parties to the inquiry and this was in keeping wité principles of natural justicgf Ibid.]
0 Byrne (2001), p.281.
See also Thornicroft (2006), p.170:
This term [.e. ‘stigma] (plural stigmatg was originally used to refer to an indelible tt on the
skin after stinging with a sharp instrument, somes used to identify vagabonds or slaves. The
resulting mark led to the metaphorical use of fstijto refer to stained or soiled individuals were
who in some way morally diminished. In modern tinstigma has come to mean any attribute,
trait or disorder that marks an individual as baingcceptably different from the ‘normal’ people
with whom he or she routinely interacts, and thiaite some form of community sanction.
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attitudes towards those who have been the recipfemtiagnosis of psychiatric
illness® such stigmatisation — especially for those diagdosith schizophrenia -
seriously affects their lives by its effects, faaeple on job prospects and
relationships?

The manifestation of stigmatising attitudes, byqgbsatrists is discussed Bi11.1.% its

manifestations in the wider society,Bnl.1.2

B.1.1.1: Stigma attributable to psychiatrists

In 1998, the Royal College of Psychiatrists launché-year campaign in an attempt to
lessen the stigma associated with psychiatricandn conjunction with this campaign,
Kingdon (2004) examined the attitudes of psyclstdriowards their patients; he
concluded that:

In terms of attitudes, psychiatrists do seem teegaty hold non-stigmatising
views in comparison with the general populationdividually and collectively,
they are well placed to take leading roles in cainigastigmatisatiori>

Kingdon’s (2004) study was by way of a survey whaslked questions such a3dh
most women who were once patients in a mental tab$y@ trusted as babysitters?
The validity of such self-reports is open to quesfl especially when the same survey
found that nearly half of all the psychiatrists\va&yed considered the misdiagnosis of
schizophrenia in black people by (presumably) offsychiatrists to becommon.® A
companion study of the stigmatising attitudes of-psychiatric doctors was

considerably less sanguiffe.

A number of studies exist which have utilised aenmbust methodology than that
employed by Kingdon (2004) and whose findings amtitt his; such studies have

found, for example, that:

1 Byrne (2001) notes (p. 282) that the classificatib Alzheimer's dementia as a ‘psychiatiitiess has

“... brought its own additional stigmia

2 Kingdon (2004), p.401.

%3 |bid.

% See, for example, Dovidio & Fazio (1991) (p.223)oxcite research to the effect that self-reports on

attitudes concerning socially sensitive issuescaresiderably less reliable than results obtainethbre

indirect methods.

% Kingdon (2004), p.402; see also p.40Bevitably, they reflect psychiatrists’ own perdeptof their

attitudes and may well be distorted in terms of wthay perceive to be professionally desirable

responses$

See Chapter 4upra for a fuller discussion.

% Mukherjee (2002) found that:
More than 50% felt that people with any of theseditions [GR:i.e. schizophrenia, drug
addiction and alcohol addiction] were dangerousamgtedictable. ... There was also the feeling
among more than 50% of the respondents that pe&dfiiedepression, dementia and schizophrenia
were difficult to talk to. (p.179).

Over half of those surveyed believed that thosgrdiaed with schizophrenia wouldéver recovet

(p.180: Table 4).
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() psychiatrists manifest stigmatising attitudewards their patients to as great, if
not a greater, degree than do the general populgid.1.1.];

(i) the psychiatric intervention itself may be tt&use of stigma and that some
psychiatrists are cavalier about such a possiljiity.1.1.2.

B.1.1.1.1: Stigmatising attitudes of psychiatrists

Some general results are first discusg&d.[l.1.1.] and then some more specific
studies: Nordt (2006H.1.1.1.1.2and Clarke & Rowe (2006B[1.1.1.1.3

B.1.1.1.1.1: Some general results

Thornicroft (2006) reports that:

... many mentally ill people do not speak highlynoéntal health staff, ... The
experience of people with mental illness is thaythften feel patronized,
punished or humiliated by such contact. Indeediceusers often rate mental
health staff as one of the groups which most sttigms mentally ill peopl@’

If anything, service users report that some fampilysicians/general practitioners
are even more often stigmatising than psychiatimstesponding
unsympathetically to people with mental illnes¥es.

Thornicroft uses the ternrd&humanisatiohto describe such experiences:

The core issues that occur time and again in sensers accounts are being
spoken to as if they were children, being excluldech important decisions and
staff assuming the lack of capacity to be respdasdy their own lives. ... and
feeling that behind many encounters with psyctuataff is the usually unspoken
threat of coercive treatmeft.

An editoriaf® in theBritish Medical Journakechoes these views:

Certain themes and sources of stigmatisation, aftgfected, emerge as
worthwhile targets in most places. Among themtheebehaviour of medical
professionals (psychiatrists in particular) ... Hdwsld we convince others ... if
we do not show the way by our own behavidtr?

Summerfield (2001), noting that the anti-stigma paign launched by the Royal
College of Psychiatrists attributes such stigmaoalmvholly to non-psychiatrists,

comments:

" Thornicroft (2006), p.87. [References omitted]

% |bid., p.94.

% Ibid., p.95.

1% sartorius (2002); the editorial has the subheadBegins with behaviour and attitudes of medical

professionals, especially psychiatrists.

19 bid., p.1470-1.

A patient survey reinforces these concerns; it éotinat:
44% of people who had experienced mental distr&@sistisat they had experienced discrimination
from GPs. The most frequently expressed form stritnination was that physical illness was not
taken seriously or was attributed to mental disti@spsychosomatic sources. As one person
reported:"Everything, including physical problems (are) ditrted to mental health problems."
[Mental Health Foundation (2000), pp. 9-10.]
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This rather recalls the way that people once regghlidstitutionalization'as a
psychological attribute of longstay psychiatricatipnts, ignoring the
contribution of psychiatric practice itself ... | poito some facets of the
sociology of stigma that highlight psychiatry asngthing more than an innocent
bystander?

Having given examples (discussetta) of psychiatric intervention which, without
conferring any compensating benefit, cause sugmsti Summerfield (2001) asks:

Thus psychiatry may have little specific to offembany of those it has
nonetheless deemed sick in one way or another.inféevention may be
stigg(%tizing in its own right. |Is the Royal Coleegampaign thinking about
this?
McKay (2000) cites a study which found that ‘health professionals may have even
more negative attitudes to mental disorder thangéeeral public.***

that:

and suggests

A public campaign to combat stigma is undoubtedipartant, but perhaps we
should be prepared to examine our own beliefs afenimus mental iliness as a
prelude to changing attitudes in society at Idfge.

Support for McKay’s (2000) observation can be fotnadn two studies — one Swiss
[Nordt (2006)] and one English [Clarke & Rowe (2))06 which will be discussed
separately because the methodology adopted by shedies permits a revealing light
to be shed, not only on the prevalence of stignmatiattitudes amongst psychiatrists,

but on the prevalence of psychiatric misdiagnasithéme discussed in Chapter 4

supra.

B.1.1.1.1.2: Nordt (2006)

The study was based on a sample of 1,073 menttth huaafessional'@6 and 1,737
members of the public. The study sought to deteerboth the level of knowledge of,

and the attitudes towards, mental illness.

To test knowledge, the respondents were asked ethtte person depicted in a short
vignette was suffering from a mental iliness; tignettes were of two types: the first
fulfilling relevant DSM criteria; the second — theon-casé— described persons in a

“... changing life situation without any psychiatric gtom”*%’ Respondents were

1920p. cit.,p.148.

193 bid., p.149.

104 McKay (2000), p.468.

See Thornicroft (2006), p.93Ptofessionals were generally more pessimistic ablmithances of
recovery than the general public, and psychiatrigése even less optimistic than nurSes

See also the Stigma Shout (2008) survey of ove® 80K ‘service users’ as to how best to combat
stigma; it placed GPs and psychiatrists in theltdpf the 25 groups to be targeted.

105 McKay (2000), p.468.

1% Drawn from all 32 of the psychiatric institutioimsthe Swiss-German provinces of Switzerland.
197 Nordt (2006), p.710.
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asked “...to indicate whether the person described suffers fa ‘mental illnessor

‘reacts in a normal way to a difficult life situatig :°®

To test attitudes, questions were askedstereotypes, restrictions and social distance
towards people with mental ilines¥? To test stereotypes, participants rated thenexte
by which people with mental illness differed fronetgeneral public with respect to
being, for example, ‘dangerous’, ‘unpredictable’, ‘stupid,’ ‘bedraggledabnormal,’

‘unreliable,’ ‘weird,’ ... "0

To assess the acceptability of restricting thevidial rights of people who are
mentally ill, respondents were asked:

— “Should a woman who had suffered severely from dgati#ness have an
abortion in the case of a pregnanéy?

— “Do you approve of the right to vote and to rundtfice for somebody who had
suffered severely from a mental iliness?

— “Should somebody who is severely mentally ill havéhis driver's license
revoked?, and

— “Should somebody be admitted to a psychiatric halsgvien against his/her
will and if needed retained, or should a personemab circumstances be
compulsorily admitted to a psychiatric hospitdf?

To test social distance, the ‘Social Distance Seeds used:

... [which] consists of 7 questions assessing thiengmess to interact with the
person described in various social situations; \Wmuld you like having your
children marry someone like Beat?’

The study concluded that:

- Social distancePsychiatrists manifested 12.5% more social digtdawards
those diagnosed with schizophrenia than did theggpublic'*? on which Nordt
(2006) commented:Social distance is one of the most significant comepts of
stigmatizatior.**®

- Restrictions Whereas mental health professionals acceptedctasis (other than
coercion) toward people with mental illness 3 tirfess often than the publft¢?
98.5% of psychiatrists agreed with compulsory admisas against 67.5% of the

general publi¢?®

108 1pid.

199 |pid., p.709.

1101pid., p.710.

M bid.

12bid., p.713, Table 4.
13 pid., p.713.

14 pbid., p.712, Table 2.
115 bid.



- Stereotypes‘Psychiatrists had more negative stereotypes thgroéthe other

groups’ 16

- Accuracy of cateqgorisation of vignetfene results of the study can be viewed

from two perspectives: the recognition of the miyil (as perDSM criteria) as
‘mentally ill’; and the recognition of the non-maiiy ill (as perDSM criteria) as
not being mentally ill.

Recognition of the mentally:ill

More than 94% of participants in each professigmalp recognized the
person in the schizophrenia vignette as having @ahéliness, whereas
every fourth person in the public sample considéneddepiction to be a
normal reaction to a difficult life situatior’

Recognition of the non-mentally ill

The person in the non-case vignette ... was seemiedntly as
experiencing acrisis,” yet one-fourth of the psychiatrists and psyclyidits
considered this persomentally ill”**®

Such results clearly point to the possibility dfigh level of psychiatric misdiagnosis
leading to coercive intervention; it lends impregessupport to the conclusion drawn
earliet*° that the rate of coercive interventions precigitay a misdiagnosis (and
which would not have occurred in the absence dfrtiisdiagnosisf® was of the order

of 25% of all such interventions.

Nordt (2006) concludes:

If one is sensitive to questions of stigma andllageone might be reluctant to
define a person asrientally ill.” But if this were the case, why did every fourth
or fifth professional assign this stigmatizing tetiorthe ‘hormal persohin the
non-case descriptiotf?

But before mental health professionals can infonoh i@ach the general public
about mental illness and thus help to reduceigsnst, they should carefully
examine their own attitudé&>

B.1.1.1.1.3: Clarke & Rowe (2006)

There is a widespread perception amongst the gemahic'® that mental illness —

particularly schizophrenia — is associated witleghtened propensity to violence;

iij Ibid., p.711; Table 1 gives 3.25% as the measure ofxtess.
Ibid.

118 bid., p.714.

119 5ee Chapter dupra

120| e. radical misdiagnoses.

121 Op. cit.,p.712.

122 |pid., p.711.

123 5ee Chapter upra
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Clarke & Rowe (2006) sought to determine whethgcpmtrists shared the same
stereotype; the authors reasoned that:
If such a prejudice were clinically important, peiatrists would be more likely to

diagnose schizophrenia in a patient who had argistiobeing violent than in one
without a violent history?*

[N.B: It is important to note that the risk of violenisenot a diagnostic criterion
for schizophrenid'®

The method adopted was to devise a clinical vigri®tith a diagnostically non-
specific psychotic mental illne$¥® which was then varied to include: :
- (1-nv): a non-violent domestic scenario.[“increasingly argumentative with his
girlfriend” J;
- (1-v): a violent domestic scenario.[ and has pushed her and hit her on a few
occasions™];
- (2-nv): a non-violent social scenario [*he has begun to take a circuitous route
... to avoid thefh;
- (2-v): aviolent social scenario [“.he has begun to carry a knife to protect
himself].
One vignette was mailed to each of the 2000 coasufisychiatrists who were asked to

give a preferred diagnosié’

An analysis of the results showed that the intrtidncof the possibility of violence to
scenario 1 {.e. 1-nv to 1-v) increased the likelihood of diagnasfischizophrenia by
47.8%; and in scenario R€. 2-nv to 2-v), by 25.3%® The data was also analysed by
the gender of the diagnosing psychiatrist and & feand that male psychiatrists were
27.8% more likely to diagnose schizophrenia thareviemale psychiatrists who were

working on identical informatiof?®

124 Clarke & Rowe (2006), p.254.

125 bid., p.256:
However, neithetCD-10 (World Health Organization, 1992) nDSM-IV (American Psychiatric
Association, 1994) include risk of violence as agtiostic criterion or make any statements about
the relative risk of violence according to diagsosi

128 |bid., p.254:
A 27-year-old man presents as an emergency. Haéwes seen a psychiatrist before but his
girlfriend believes that he was briefly given sotaklets for his nerves by his general practitioner
about 5 years ago. He has been well since. @eent weeks his girlfriend has become
increasingly concerned about his health. His skeepbeen disturbed at night and he has begun to
make odd comments. For example, he has said ¢haadlarge sums of money in an offshore
bank account and that people are out to get hirausecof this. ... She cannot identify any
precipitant for these changes but did commenthbatvas previously putting in a lot of hours at
work.

127 |bid.

128 pid., p.255; extracted from Tables 3 and 4.

1291bid., p.255; extracted from Table 2.
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Such results again suggest a high level of radnisdliagnosis and adds further support
to the conclusion drawn earlier.
Clarke & Rowe (2006) concluded that:

Psychiatric diagnosis, being syndrdifdased and lacking objective
investigations which confirm or exclude diagnosegarticularly vulnerable to
prejudice and bias*

B.1.1.1.2: The psychiatric intervention as a cafsstigma*

Sartorius (2002), in an editorial in tBeitish Medical Journalnotes that: A most

obvious source of stigmatisation is the carelessafgliagnostic labels*

Thornicroft (2006) notes that:.there has been an active debate on whether Iaigelli
‘caused’ mental illness*** and comments:ltis widely believed that psychiatrists use

diagnostic labels in a cavalier way>®

The stigma caused by psychiatric intervention magred beyond inappropriate
diagnostic labelling to the stigmatising conseqesnaf pharmacological treatments
themselves (especially antipsychotics):

latrogenic stigmatisation unfortunately does nopsit labelling. Treatment of
symptoms of mental illness may produce side effectshich will mark the
person as having a mental illness more than thyggnati symptoms of illness
did.136

Summerfield (2001) also highlights how some psyteitiegnterventions can be deeply
stigmatising without conferring any compensatingédé:

Those whom psychiatrists first label personalisodider and then deem
untreatable — a common circumstance — are monaatiged than if they had
been left alone. With antisocial behaviour, camkhowledge that a psychiatrist
has become involved with a case harden ratherdisaipate negative attitudes?
When mental illness seems to be absent, the ehthe @sychiatrist might be
perceived by the patient, the family, the legatesysand potential employers as
delivering a judgment on that person's whole hystprospects and indeed basic
worth as a citizeh®’

130 By ‘syndrome’ is meant a condition whose diagrwstiteria may be randomly clustered and thus be

without any inherent connection.

131 bid., p.256.

132 Thornicroft (2006) notes that “.there has been an active debate on whether laettiaused’

mental illness. (p.157)

133 0p. cit.,p.1470.

134 0p. cit.,p.157.

135 bid., p.92.

138 sartorius (2002), p.1470.

See also Chaplin (2000), p.467:
People with schizophrenia may not appear any diffeto the general public. However, side-
effects such as drooling and tardive dyskinesiaéafiately point out an individual as being
socially undesirable.

137 Summerfield (2001), p.148.
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This view of stigma as being sufficient to attackiadividual's ‘basic worth as a

citizeri goes to the heart of the thesis being advancécisrchapter, namely, that a
coercive psychiatric intervention may be such adianish or destroy an individual's
Personhoogbc Such an attack on an individuallsdsic worth as a citizéns also
facilitated by psychiatry’s reliance on speculativeories as to the biological or genetic
causation of psychiatric disorders:

.... propagation of the medical model will perpe¢ustigma: information on
genes and ‘chemical imbalances’ implies that tivasle mental iliness have no
control over or responsibility for their actiohis.

The discussion in this subsection [B.1.1.1] conednie manifestation of stigmatising
attitudes by psychiatrists and may be summariséiaeirconclusion:

Studies designed to assess the presence amonghsighsygts of stigmatising and
stereotypical attitudes towards their patients héend such attitudes to be as (if
not more) prevalent as amongst the general putiie;presence of such attitudes
indicate a substantial (c. 25%) possibility of nmégmosis, especially of
schizophrenia, and thus likely to precipitate inegiate coercive intervention.
Because of the absence of adequate countervadiegd (e.g. rigorous chemical
or biological tests or independent third-party eghl scrutiny) such misdiagnosis
is especially resistant to correctidrr

138 Byrne (2001) §uprg p.281 citing Read & Law (1999); Byrne (2001) finidl“ ... surprising that

psychiatric textbooks omit stigma as either subjedhdexedtem” (p.281).

See also Watters (2010) who reports on studieshwfbiend that the biochemical model of psychiatric

disease is more stigmatising than the psychosonil
The problem, it appears, is that the biomedicalatime about an iliness like schizophrenia carries
with it the subtle assumption that a brain madghilbugh biomedical or genetic abnormalities is
more thoroughly broken and permanently abnormai tivee made ill though life events.
“Viewing those with mental disorders as diseasesltbeim apart and may lead to our perceiving
them as physically distinct. Biochemical aberraionake them almost a different speties.
... It turns out that those who adopted biomedicalégie beliefs about mental disorders were the
same people who wanted less contact with the mgiitaind thought of them as more dangerous
and unpredictable. This unfortunate relationship p@pped up in numerous studies around the
world.

[Watters, E. (2010). ‘The Americanization of Menltiiiess.’ The New York Time8.January.]

See also Chamberlin (2006), p.xii:
The mental health industry has been notably sufidéasconvincing the public that people with
psychiatric diagnoses are biologically distingutdearom so-called ‘normal’ people, yet there
exists no blood test, x-ray, or any other biolotijichased marker that serves a diagnostic purpose.
Psychiatric diagnosis continues to be, as it has Itleroughout its history, a matter of clinical
impression in which a person’s own protestationsatbeing mentally ill are taken as one of the
strongest pieces of evidence that he or she indaffEmphasis in original]

Thornicroft (2006) (p. 212-3) notes that ‘deniadishbeen studied far more in relation to cancererevit

has been found to havedme positive effects” than in relation to psychiatry where:
Little attention has been paid to whether peoplh wiental illness may have valid reasons to
reject such diagnoses ... On the face of it, theegfibrere seem to be strong reasons why a person
offered a diagnosis of mental illness may choogdmaccept it, especially if this will mean
making important sacrifices.

139 5ee, for example, Witztum (1995a) and Witztum Bt99discussed in Chapter guiprg).
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B.1.1.2: Stigma as manifested by non-psychiatrists

After some introductory remarkB[1.1.2.], some specific studies are individually

examined:

- Crisp (2000)B.1.1.2.2
- Byrne (2000)B.1.1.2.3
- Crisp (2001)B.1.1.2.4

- Haghighat (2001)8.1.1.2.%
- Thornicroft (2009) — the ‘INDIGO’ study -B[1.1.2.6

B.1.1.2.1: Introductory remarks

Thornicroft — who is a consultant psychiatrist &ehd of Health Service Research at
the Institute of Psychiatry — is of the opinionttha. once a person has been
designated as a ‘mental patient’ then this is ayily indelible labet™*° Moreover

such a label can, to the individual concerned, lecall-encompassing e defining
aspect of their core identity*!

The permanent and pervasive nature of psychiatbielling — and the consequences
entailed by such labelling — is well illustratedain accourt? given by Richard
Bentalf*® of the experience of a patient of his (Andrew) vitaal been badly injured in
a traffic accident at 15; who had suffered flastisaand had been subsequently
diagnosed as suffering from Post Traumatic StressrBer (PTSD). He had joined the
British Army and had been posted to Northern Irdlamere, being of Catholic Irish
background, he had been badly bullied by his fekboldiers. He complained of this
and had eventfully been retired on psychiatric gosu

A prolonged dispute ensued over his pension emigtgs which were dependent on his
diagnosis:** Andrew consulted Bentall and — though acknowledghat he was

unwell — disputed the diagnosis of paranoid schirepia. Bentall continues:

Shortly after Andrew visited me, his grandmothexddi At her funeral he became
very upset. Fearing that he might be sufferinglapse one of his brothers (with
whom he had a very bad relationship) decided ta hls doctor, who in turn

140 Thornicroft (2006), p.155.

1411bid., p.161; he continues:
This progression from seeing oneself as havingtcpéar condition (along with many other
characteristics and attributes), to being essépiiddntified by the disorder is a crucial step as
these labels confer a lower social value on petmpighom they stick, both in that person’s own
eyes, and in the estimation of others. [Emphasiginal]

142 Bentall (2009).

143 Richard Bentall is Professor of Clinical Psychgl@ag Manchester University.

144f the diagnosis was PTSD, exacerbated by bullying army would have some liability; but if his

complaints of bullying were interpreted as a pausany delusion meriting a diagnosis of schizophaeni

a diagnosis made by an army psychiatrist and ageitedoy a psychiatrist to whom Andrew had been

referred by his family GP — the army would not hheen liable.

307



called out the psychiatric team. Knowing that fesyprone to anger, [they] chose
to turn up at Andrew’s home accompanied by sixqestien. Andrew was told
that he had no option but to accompany the policetoe local psychiatric ward
where he would be subjected to a psychiatric exatiain.

Many ordinary people confronted in this way woudlfbrious. However, to
Andrew'’s credit, he realised that any attempt tostehe policemen would only
have lead to more troubté&

Some days later Bentall visited Andrew in the hadpvhere he had been detained
against his will:

He was sitting quietly, wearing a suit, and readingovel. (I later learned from
clinical notes that the fact that he was well dedssas seen as evidence that he
was ‘grandiose’.) Although affronted by what hagppened to him, he seemed
completely rational. The junior doctor who wasdurty could not give me a
creditable explanation why he had been sectiongdgxplained that he would
remain under observation in the hospital over thesimas period?®

On leaving the ward Bentall spoke to one of thechgtric nurses in the hope that he
might glean details of any evidence of psychotiagrational behaviour that might have
justified his detention:

“He’s excessively politethe nurse explained darkly. ...." we’re trying to work
out whether his politeness is part of his normabpaality or his illnesg.**’

More formal studies have sought to analyse theetnaf psychiatric stigma and to

guantify both its extent and effects; some of tretadies are now examined.

B.1.1.2.2: Crisp (2000)

Crisp (2000) — who noted that there had been rentaesearch on the prevalence of
stigma in the UK*®— sought to complete such a study which could teewe as a
benchmark for the Royal College of Psychiatris898 anti-stigma campaign. The
study consisted of a survey of the opinion of 26¥Inbers of the public on eight topics
relating to seven mental disorders; it concludex: th

Schizophrenia, alcoholism and drug addiction @itithe most negative opinions.
Approximately 70% of respondents rated people #idse conditions as
dangerous to others and about 80% rated them asdiagble** ... There was a

1450p. cit.,p.111.
148 |bid.
47 \bid., pp.111-2. The incident is reminiscent of howtia Rosenhan (1973) experimesuigra),
psychiatric staff — looking myopically through ttistorting lens of the psychiatric diagnosis —
considered note writing to have pathological ouegand described it awtiting behaviour.”
148 Crisp (2000), p.4:
Many studies have shown that stigmatising attitudesrds people with mental illness are
widespread ... and are commonly held ... but therebbas no recent survey of a large
representative sample of the population of GreaaBr [References omitted].
149 Crisp (2000) adds (p.6) the somewhat bizarre comirti€hese opinions are accurate in the sense that
a few people with these disorders behave at timegys that are dangerous to others. However, the
opinions are generalised too widely'...
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common and widespread view that people with arth@fdisorders in question
are hard to talk with ... and feel differently frorthers ... only schizophrenia and
dementia were frequently rated"asll never recovet, and for schizophrenia
only one-half of respondents endorsed this respbfse

B.1.1.2.3: Byrne (2000)

Byrne (2000) because of the author’s eminentis, of particular interest. Stigma, he
writes, is ‘as a sign of disgrace or discredit, which sets espe apart from others. Its
primary component is ‘shame’, it is pervasffend shows little signs of having
lessened over recent yeats.
Byrne (2000) notes thaBbme social scientists believed stigma was a fumoti
labelling by psychiatrists®* but — relying on a single study from 1992 — heeetssthat:
“... this is not supported by the evideri¢e® and argues thaMental illness stigma
existed long before psychiatry, ”**® An argument which is difficult to sustain in the
face of, for example:

- the high level¥’ of psychiatric misdiagnosis of schizophrenia drel t

“pervasivé®®

clinical pessimism surrounding its outcome.

- the observation thatri a unique move aimed to reduce social rejectiba,name
for schizophrenia has been changed in Japan.

- if one contrasts the situation of an individual wheing severely troubled and
depressed, consults his priest, with a similaniddial who consults a psychiatrist,

the former will entail no stigma whilst the latigell may*®°

1501bid., p.5. Itis of interest to note [in relation twetdiscussion on dangerousness in Chaptsui4]
that drug addicts were regarded as being more dang¢han those with schizophrenia; alcoholics were
only marginally less so:

Schizophrenia| Alcohol addiction | Drug addiction
Danger to others| 71% 65% 74%
Unpredictable 77% 71% 79%
Table 7-3: Public perceptions of dangerousnesditers: schizophrenia vs. substance abuse
[Abstracted from Crisp (2000) p.5, Tablel.]
51 Byrne is a former chairman of the Public Educatimmmittee of the Royal College of Psychiatrists
in Ireland. [Byrne (2000), p.65].
izz Byrne (2000), p.66:Discrimination occurs across every aspect of soarad economic existente
Ibid., p.65:
In two identical UK public opinion surveys, litthange was recorded over 10 years, with over
80% endorsing the statement thaiost people are embarrassed by mentally ill pepgled about
30% agreeingl"am embarrassed by mentally ill perstins
54 1bid., p.66.
195 |pid.
158 |bid., p.65.
157 Circa 25%: see Chapter 4pra for a fuller discussion.
138 yan Zelst (2009) cites, as an example, Sawa & &nf&D02): Once the symptoms of schizophrenia
occur (usually in young adulthood), they persistth@ entire lifetime of the patient and are almiogally
disabling”
159 Thornicroft (2006), p.179; see also Takei (2005).
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It is however in relation to his proposals to cotrgiggma that Byrne (2000) is most
original:

... there is no word for prejudice against mentaess. One possible remedy to
this would be the introduction of the terpsychophobitto describe any
individual who continues to hold prejudicial atties about mental illness
regardless of rational contrary evidence. ... Thdlehge ... is to confront the
stigmatiser with his or her irrational beliefs,addition to enabling direct contact
with "one of theth'®*

A proposal which — in view of the results of stigdgaich as Nordt (2006) and Clarke &
Rowe (2006) guprg which found stigmatising attitudes to be widesgramongst
psychiatrists — would doubtlessly be enthusiadyiahbraced by Byrne’s professional

colleagues!

B.1.1.2.4: Crisp (2001)

Crisp (2001), in an editorial ihhe British Journal of Psychiatryvrites that “...
schizophrenia, in recent years, has taken on tlaistia to an ever greater extent, from
the cancer and AIDS that Sontag was writing aBiotft.

He sees this stigmatisation as being due in paheadentification of the individual
with the disorder with which they have been diagnb&n identification facilitated by
use of the ‘biopsychosocial model’) anBécondly, unlike many other stigmatised
groups ... those with mental illnesses rarely fitjeirtcorner?**®

He notes that stigma appears to have been evampieshuman history and, in an
attempt to penetrate the reasons for this, he dnaasily on Haghighat (2001infra)
who seeks to uncover the source of psychiatriergtiqy our €volutionary biological

origins™:

1801 that the very existence of a ‘psychiatric higtanay itself be stigmatising: see, for examples t
events surrounding the withdrawal of US Vice Prestihl candidate Thomas Eagleton in 1972 when the
fact that he had received psychiatric treatmerdabes public.
See also the following examples:
Example 1how psychiatric labels were used as very effecsiigmatising mechanisms to
undermine the testimony of Anita Hill in the US S&nhearings concerning the appointment of
Clarence Thomas to the US Supreme Court. [KutcRiisrk (1997), p.let seq
Example 2the controversy surrounding the questioning ofd®n Browne by a BBC reporter on
whether the Prime Minister had taken antidepressditellaway, L. (2009). ‘Marr controversy
shows mental health a taboo workplace topibe Irish Times5 October.]
Example 3how in relation to an assault on the Italian Rriklinister Berlousconi, the publication
of the previous psychiatric history of the assdilaas sufficient to remove the need for
consideration of other possible motives such asllegations of widespread corruption. [BBC
News (2009). ‘Italy's Berlusconi to stay in hospéfier attack.' BBC News14 December
[online], available: http://news.bbc.co.uk/2/hi/lepe/8411318.stm [accessed: 26 May 2010].
161 Byrne (2000), p.67.
162 Crisp (2001), p.198 having quoted Susan Sontag:diseases acquire meaning (by coming to stand
for the deepest fears) ... It seems that societesl to have one illness, which becomes identifitd
evil, and attaches blame to its ‘victims™..
183 1bid., p.197.
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... we need to identify scapegoats and thereafteomolemn and avoid them. He
then proposes that stigmatisations, whether theyf beother race, fellow
competitors or people with mental ilinesses, arape@s in socio-economic
competition:®*

Crisp (2001) asks:

Could our present-day attitude partly be fuelledbby ancient need to distance
ourselves from ‘poor reproductive bets’ and those are ‘sexually
unattractive™®®

- a proposition which at first sight seems imprdbab view of psychiatry’s proven
readiness to trammel ‘excessive’ female sexudfty.
As to a solution?:

But Haghighat's main hope comes through as bemtghtimankind will grow up
and adopt a more fraternal caring society, throvafigheir biologically driven
competitive nature and evolving along correct idgalal lines-®’

Turning next to focus directly on Haghighat (2001).

B.1.1.2.5: Haghighat (2001)

Haghighat (2001) having enumerated a number ofatdastors of stigmatisation —
‘constitutional’:®® psychological, economic and evolutionary — seeKsimulate a
‘unitary’ theory*®® which he hopes will permit the development oftsfgées to combat
stigma.

The fruitfulness, or otherwise, of Haghighat's (2pdigression into the fields of
evolutionary biology can be judged from his conahgdremarks which offer scant
reason for optimism®

In ideologically favourable societies, opting famstigmatising behaviours
could have reproductive value. ... What hinders asnaguitable approach to
other humans can only be the vestiges, in our genofrour animal evolutionary

1% bid.

1% bid.

188 Such as, for example, the psychiatric diagnosisyaiphomania. See also the use of the diagnosis of

erotomania to discredit the testimony of Anita Kllprg [Kutchins & Kirk (1997), p.2].

157 Crisp (2001), p.198.

188 By which he means factors constitutive of indidtiuwhich “.. interfere with the capacity for

‘proper’ social perception and information procesgi’ [ Op. cit.,p.207.]

169 Haghighat (2001) — which is entitled ‘A unitaryetity of stigmatisation.’ — is summarised (p. 214):
Clinical Implications
— The article presents a novel theory of stigmttsahat helps in understanding how patients are
deployed as a commodity for other people's sedfrat.
— It provides an account of several domains arehih is able to cover the relevant evidence and
lead to new predictions.
— The unitary formulation has the double advantgenability and coverage and generates
fruitful avenues of research.

10 The poverty of the analysis is evident if one iinag it transposed to a discussion of stigmatising

behaviour based on race.
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heritage, whereas deployment of our newly acqesedutionary autonomy can
help us to develop cultures that promote destigsatitin' "

Though Haghighat (2001) casts his net wide in segltie causes of stigmatisation,
curiously neither he nor Crisp (2008ufpra)consider the possible role of psychiatry or
psychiatrists both of which they implicitly casttime role of innocent bystanders’ —
a role which is difficult to reconcile with the réts of studies such as Nordt (2006)

(supra)

B.1.1.2.6: Thornicroft (2009) [the ‘INDIGO’ study]
In contrast to Crisp and Haghighat, ThornicroftQ@p[the ‘INDIGO’ study] provides a

fruitful analysis of the phenomenon of stigma;astbeen described aslarfidmark
study " because of its scope and the novelty of its metiogy.

The INDIGO study was a cross-sectional survey ua#len in 27 countries into the
stigma associated with schizophrenia; and wagHe first to assess systematically the
experiences of people with schizophrenia globif§).

Whereas most previous research on stigma and mkmeals consisted of surveys of
individuals as to their ‘attitude’s®i.e. the behaviour that individuals, presented with
imaginary scenarios, anticipated evincing, Thowficf2009) sought to assess the
behaviour that was actually manifested towardsatw®wn to have been diagnosed
with schizophrenid?® the authors also developed a discrimination aigehst scale
(DISC) and sought to assess both anticipated amdladiscrimination.

Thornicroft (2009) notes that the stigma associatitédl mental illness has been called

the “ultimate stigma*’’

with schizophrenia beingphe of the most stigmatised mental
disorders’*’® The dearth of research into such stigma was thattiwe could not

generate evidence-based hypothésés.

171 Haghighat (2001), p.213.

172 5ee Summerfield (200%)pra

13 Schulze (2009), p.362; who commented (p.363)tt@tNDIGO study:
... is breaking new ground, pointing to the kind eearch we need to more fully understand
stigma and discrimination. By investigating actdigicrimination and self-stigma, the study brings
together the structural and cognitive perspectiliashave not previously been combined.

174 Olabi (2009).

75 Thornicroft (2009), p.408.

178 |bid., p.413: ‘Furthermore, we have deliberately focused on thectireports of discrimination by

people with mental illness for practical, ethicahd methodological reasoris

177 See also Drury ‘Madness and Religion’ [in Drur@9s)]:
It is a common prejudice, and one hard to getfir@®, that a mental illness [is] a degradation of
the total personality; that it renders the sufféoesome degree subhuman. Thus many people
would feel that if Tolstoy really suffered from raacholia his challenge to our whole western way
of life would be largely blunted and nullified. Arf Joan of Arc was a schizophrenic she could
not at the same time be a saint. But these ajedites. (pp.135-6)

178 Thornicroft (2009), p.409.
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The study revealechigh rates of discrimination on a global sc&i® and showed that
‘treatment duration’ and ‘the experience of coezaiweasures’ were predictive of
discriminatiort® and urged that less reliance be placed on compyuisEatment in
future. In relation to this finding, Schulze (20@®mments:

In challenging stigma and discrimination, we musahin mind that stigma can
only be deployed in contexts of unequal poweraddition to protecting the civil
rights of mentally ill people by antidiscriminati¢egislation, we should empower
them to actively pursue their rights and challedigerimination through
education and prote$t?

B.1.2: Effects (other than stigma)

The inadequacy of the concept of stigma as a ehicldescribing the manifold

discriminations that exist towards those who hasenthe subject of a diagnosis of
psychiatric iliness, is discussedBnl.2.1 an illustrative list of some of these

discriminations is given iB.1.2.2

B.1.2.1: The inadequacy of the concept of stigma
Thornicroft (2006) maintains that it is not thefgelports of hypotheticattitudes

towards those who have been the subject of a psychdiagnosis that is of
importance, but the actuaéhaviourthat is manifested towards them in real world
situations'® Such a stance permits the adoption afiacrimination perspective

... which requires us to focus not upon the ‘stigsedi but upon the
‘stigmatiser’. In sum, this means sharpening agiits upon human rights, upon
injustice and upon discrimination as actually eigrered by people with mental
illness®*

AIDS campaigns provide an example of the diffep@gspectives: a campaign focused
on stigma becomes a plea for understanding andtbgnpat carries an aura of
paternalism, whereas a campaign focused on disaiion becomes a demand for

legally enforceable rights, and is embodied insg@irse of equality.

See also Ely (2005):
No one wants to think of themselves as having btirdepersonality disorder. ... It is the
diagnosis of a pariah. ... Schizophrenia is a lifetulisorder characterized byownward drift$
in social and professional function. It is not therd you wish to know yourself by.

Ely, E. (2005). ‘Meanwhile: The damned diagnosid @s tyranny. The New York Time&6 July.

Elissa Ely is a psychiatrist.

9 Thornicroft (2009), p.409.

180 5chulze (2009), p.362.

181 Thornicroft (2009), p.414.

182 5chulze (2009), p.362.

183 A stance which he utilises in Thornicroft (2008)i6ra).

184 Thornicroft (2006), p.191.
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Chamberlin (who is a psychiatric ‘survivafj is even more emphatic than Thornicroft:

“The very word stigma is problematic, locating thefslem as within the individuaf®

She suggests it be replaced by two womsjudice’and discrimination’and argues
that:

To fight against stigma is to engage in a sidensisin rather than to take on the
basic problem — that once a person is labelled tatlgnll’, he or she loses
fundamental rights that everyone else takes fantgch In fact, most so-called
anti-stigma campaigns are run by the very peoplecaganizations that control
and support the process of diagnosis and treatneistnot, therefore, surprising
that the subtext of many such campaigns is to eageumoregpeople to enter
treatment, ignoring the fact that once they ddtsey, too, will find themselves
lacking both basic rights and the status to pratgatnst them®’

The solution, she argues, is to focust{on] lessening stigniabut to ensure:

. that people labelled mentally ill retain thie&sic citizenship rights,
particularly the right to challenge both the lahetl the treatment, and to retain
basic control over one’s own Iif&®

B.1.2.2: Some examples of discrimination
A list, culled from the literature, of some of thiscriminations that may follow upon a
psychiatric intervention is given below; it is rethaustive and the accompanying text

provides but the briefest comment or examples:

— employmentB.1.2.2.1;

— parenting abilities§.1.2.2.2;

— poor healthcareB.1.2.2.3;

— financial discriminationB.1.2.2.4;

— social discriminationg.1.2.2.%;

— diminution of rights B.1.2.2.6;

— limitations on court accesB.[L.2.2.T;

— limitations on voting rightsH.1.2.2.8;

— limitations on jury servicel.1.2.2.9;

— irrevocability of diagnosisH.1.2.2.1(,

— descriptions of discriminatiof[1.2.2.1].

185 Chamberlin (2006), p.xi:
In the 1960s, | found out first-hand about the peois of prejudice, stigma and discrimination in
the mental health system, by becoming a victiabiuntary commitment and forced treatment.
That experience had the unintended consequendeiong gny life purpose and direction, ...
Ibid., p.xii. [Emphasis in original].
187 bid., p.xi. [Emphasis in original].
188 |hid. [Emphasis in original]; see also:
Once a person has been defined as mentally ilpriiier own decision making ability is called
into question, and therefore, his or her protestoéien discredited or, even worse, labelled one
more ‘symptom’ of his or her illnesdbjd.]

186
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B.1.2.2.1: Employment
Example 1Thornicroft (2006) notes thatt‘“may come as a shock to see just how

reluctant many employers are to take on people mdwe a diagnosis of mental
illness’; he cites two US studies:

... which asked employers about who they would dodfegtail sales job to.

People with mental illness were seen to be jushagsirable as ex-convicts, or as
‘marginally adjusted individuals’. The only growtnom the employers were
even more reluctant to hire were people with adiiN®erculosis®

Example 20n dismissal from employment, Thornicroft (20@6mments:

Yet the simple fact is that a diagnosis of mertaéss is one of the most potent
ways to remove a person from the workforce. ... Tgerés are formidable: in
England one third of people with mental health peois say that they have been
dismissed or forced to resign from their job3®..

Thornicroft gives the example of a GP who was cdsygily admitted to hospital for
bipolar disorder:

The problem starts once you go through the gataspsfychiatric hospital. Once
you are labelled the notes start building up. REtdsts won't retract anything,
change the diagnosis, amend the notes. If yogeisavith them, they say you
lack insight. ... then | was sacked because it watsemrinto my General Practice
agreement that if a colleague is Sectioned ... tlaeybe removed from the
practice*®

B.1.2.2.2: Parenting abilities

Example 1A survey undertaken by the National DisabilitytAarity in Ireland found
that 33% of those questioned believed that:geople with mental health difficulties
should not be allowed to have childrgi?

Example 2 Thornicroft (2006):

... there is little clear evidence to suggest thatneo diagnosed with a mental
illness cannot parent. ... However, there is conaildlerevidence to show that
women with severe mental illness lose custody eif tbhildren far more often
than most parents. ... According to one Canadianrteparents with mental
illness lose custody for reasons that would rabelyised for other parerits.

189 Thornicroft (2006), p.52.

190 bid., pp.50-1.

191 bid., p.59.

192 Kelly, O. (2007). ‘Mentally ill ‘bught not have childrén- survey. The Irish Times28 September.

See also Tinsley (2009):
ONE-THIRD of people surveyed about their attituttemental health said they would not be able
to accept someone with a mental health problemcdase friend. The same proportion also
believed those suffering from mental health issuee below average intelligence. ...
Some 40 per cent of respondents said they woutdlidi;ate against someone with a history of
mental illness on the grounds they were unreliafanphasis in original]

Tinsley, O. (2009). ‘Attitudes survey reveals méhtalth stigma.The Irish Times9 October.

193 Thornicroft (2006), p.38.
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B.1.2.2.3: Poor healthcare

Example 1Studies have shown that levels of misdiagnosjzhgtical illness as
psychiatric illness and neglect of physical illnessongst those diagnosed with

psychiatric iliness, are significajr?ﬁ

Example 2As has been noted in ChaptersBgrgd and Appendix L, some psychoactive
treatments (especially antipsychotics) can causeusedamage to the physical health

of an individual.

Example 3Thornicroft has noted that:

There is strong evidence that people with a diaigrafsnental iliness, ... have
less access to primary health care, and also eg#erior care for diabetes and
heart attacks®

Thornicroft quotes the testimony of such an indisatd

The worst | have come across is medical peopsiffér badly from stomach
problems. ... But when I try to get help from my dw¢cthey sayOh it's your
depressioh ... From the time doctors are aware of my mentabfems, they talk
at me, instead of to me, like | haven't a mind of own*®

B.1.2.2.4: Financial discrimination
Example 1A UK survey found that a 25% of those questiosaid that they had been

refused insurance or other financial services beeafitheir psychiatric history’

B.1.2.2.5: Social discrimination

Example 1The Irish Advocacy Network is a movement thahfgfor the rights of
individuals who have experienced mental health |prob. In seeking to organise a
three-day conference, they contacted a numbersbf frotels to see if facilities were
available:

They were astounded at several responses and stispiglootel staff were
reluctant to facilitate a conference whose audidacthe first two days would
consist of people with mental illness. One hotedtgd an extraordinary price of

194 See Chapter 4(pra were, for example, Bick’s (2007) summary of threlings of the authoritative
CATIE trials was discussed:
The most stunning finding was that psychiatristelte ignore life-threatening, treatable medical
conditions in patients presenting for treatmenhwithizophrenia. ... [the study] did expose a
woeful standard in the medical management of sghinia offered by psychiatrists.
95 Thornicroft (2006), p.175.
19 |bid., p.97.
197 bid., p.248; see also p.49:
She has suffered financially from her conditiom,dgample by having to pay higher premiums for
insurance. My endowment policy from my mortgage is a highgéz.rd pay more because I'miill.
I think it's 15-20 per cent more. | disclosed noypdition because otherwise you end up not being
covered at alll Travel insurance is also a continuing probleithdd to ring a special line and
she said “Well in that case you are not coveredsidhizophrenia
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€126,000. Another was concerned that medical afiepsional representatives
would not be present during the conference to kftde the “ill’.>%

B.1.2.2.6: Diminution of rights
Example iThornicroft (2006) in discussing tli&iropean Convention on Human

Rightsstates:

... in places it reveals older and deeper prejudaggsnst people with mental
illness. Article 5, for example, states that groop persons of ‘unsound mind’,
along with ‘vagrants’ and ‘drug addicts’ are exeetptrom the protections
afforded to other$®

Example 2The existence dfde facto detaineti— those who ‘consented’ to admission
as a voluntary patient under threat of being cosunily detained — has been discussed
earlier; the Manweiler cagsuprd provides one such example; the MHC (2009) Report
into Mental Hospitals in Tipperarg(ipra provides others>®

A Norwegian study which examined the level péfceived coercidif®* found that:

Many patients reported high levels of perceived@oa in the admission
process, with the involuntary group experiencirgmsicantly higher levels than
the voluntary group. However, 32% of voluntariynaitted patients perceived
high levels, and 41% of involuntarily admitted patis perceived low levels of
coercion. Legal status did not significantly peegierceived coercion .2%2

The findings that the distinction between ‘volugtand ‘involuntary’ is not based on
clear legal principles but rather on tieg the medical staff accentuates the experience
of “powerlessnesswhich Thornicroft (2006) reports as thedfe issu&?®? identified by

ex-psychiatric patients; he notes:

198 McGowan, P. (2003). ‘Letters to the Editor: Stigofanental illness.’The Irish Times24 November.

199 Thornicroft (2006), p.78.

A fuller and more nuanced discussion of Engopean Convention on Human Righssit relates to the

mentally ill, is to be found in O’'Neill (2005), P&t seq

200 MHC (2009), p.84: Although very few residents were detained undeMbgtal Health Act 2001

several ward doors were locked and staff referedesidents being ‘allowed out’ or given ‘parole’.

201 |versen (2002), p.433:
Several studies suggest that the patient's experieihbeing coerced, during the admission process
to mental hospitals, does not necessarily correspgth their legal status. Rather, perceived
coercion appears to be associated with having epexd force and/or threats (negative
pressures), as well as feeling that their viewsewet taken into consideration in the admission
process.

202 |pid,

See also Thornicroft (2006), p.153:
Legally speaking, control is only formally takenaywhile service users are subjected to
compulsory legal powers, usually during periodgabluntary admission to hospital. In practice
the question of control is much more fluid. A serdf recent studies in North America and
Europe have shown that even while inpatients atenieally admitted on a ‘voluntary’ basis, most
understand that they are not fully free to staleave as they wish. There is an implied, and
sometimes an explicit, threat that if they tryd&d their discharge against medical advice, they
will be legally detained.

203 |pidl.



This power differential has a long and painful biigt Involuntary commitment is
rarely acknowledged by professionals to be onedurghtal element underlying
mental health servicés!

Such lack of awareness is not uncomfidand, in the circumstances pertaining, is
tantamount to a refusal to acknowledge and thigssiufficient to merit the term

‘denial’.

B.1.2.2.7: Limitations on court access

Example 1In Ireland, the limitatiorf8® placed on a plaintiff under S.73 of thental
Health Act(2001) have been discussed earlier; this sectiegctefely prohibits the

taking of civil proceedings against psychiatrigtstiarm caused by their negligence.

Example 2 Thornicroft (2006) gives an example of a womarowh. even found her
credibility as a victim of crime questioned becaatber mental illnessvhen she
sought to report a burglary:

But he also said,Y'ou won’t make a credible witness. No Crown Prosen
Service is going to put you on the stand with trword that you have gotlt
wasn’t until this Detective Sergeant agreed thvaas ‘to be believet despite my
record, that | could make an insurance cl&im.

Example 3 In 2008, the US Supreme Court, overruling afieradecision, held that a
mentally ill defendant although competent to stara, is not necessarily competent to
dispense with a lawyer and to represent himself:

Noting that the court has referred to the righgeti-representation as an aspect of
individual dignity, Justice Breyer said dignity wasking in the Spectacle that
could well resultfrom a mentally ill defendant’s efforts, which kaid were at
least as likely to prove humiliating as ennoblif¢f

In a dissenting judgement, Justice Scalia commented

The dignity at issue is the supreme human digrfityecng master of one’s fate
rather than a ward of the state — the dignity dividual choice. ... In singling out

2041hid., p.154.

205 5ee the discussion in the Introduction concerning:
— the paucity of results found in journal seardee®ccurrences of the term ‘coercion’ in the
context of a psychiatric intervention;
— the level of professional denial concerning tkieet of coercive psychiatric interventior.g.
Lieberman (Clinical Professor of Psychiatry at @eorge Washington University) who writes
[Lieberman (2004), p.229]0ne rarely hears of someone being committed invatiip to a
mental hospital, ...".

206 5ee Appendix A.

207 Thornicroft (2006), p.67.

See also Williams (2009) who reported on the distipg of two police officers who had failed to rd

a reported rape as a crime allegedly because thplamant had had mental health problems.

Williams, R. (2009). ‘Failed by police — the womahose rape complaint was lost in pile of paperwork.

The Guardianl December.

208 Greenhouse, L. (2008). ‘Self-Representation byMieetally Il Is Curbed.New York Times20 June.
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mentally ill defendants for this treatment, the tsuwpinion does not even have
the questionable virtue of being politically co&t

B.1.2.2.8: Limitations on voting rights

Example 1A benchmark study was carried out in the US i@ %nd repeated in 1999,
to determine the loss of civil and legal rightsfetgd by mentally ill and mentally
incompetent persons:

The overall trend was towards increasingly curthiights. In 1999, 19 of these
states limited voting rights for mentally ill peepnd 12 restricted voting for
those assessed to be incompettht.

Example 21n relation to the UK Thornicroft (2006) states:

... complex regulations allow inpatients to votdag) as they have a non-
hospital address and they have ‘capacity’ to votdn practice many
compulsorily detained patients are disenfranchised.he systematic withdrawal
of such fundamental rights can be considered adfpvil death’ 22

Example 3Sartorius (2002) notes that:

The installation of ballot boxes in mental hospitial still a rarity even in
countries where there is much awareness of the togewtect human rights and
social rights of those with mental illness. Howesld we convince others that
most people with mental illness retain many ofrtkkapacities and that their
rights are often not respected if we do not shawthy by our own behaviouf?

B.1.2.2.9: Limitations on jury service

Example 1O’Neill (2005) notes that the law relating toggtiility for jury service is:

... anachronistic and discriminatory, as there seterb® no logical reason
for excluding a person who has suffered from malitadss in the past but
has now recovered from jury service nor does thppear to be any good
reason for excluding a person whose illness isgupontrolled**

B.1.2.2.10: Irrevocability of diagnosis

Example 1The difficulty in getting a psychiatric diagnoseversed has been adverted
to in earlier chapters and examples, such as thesthy Witztum (19955 show that

209 | pidl,

219 Thornicroft (2006), p.73.

211 O'Neill (2005), (p.758) sets out the position tilg to Ireland:
Where a person’s name is on the electoral rediséequestion of capacity will be one of fact for
the officer presiding at the polling station. hetusual course of events, voters are only asked
[questions as to their identity] ... and will be péted to vote if they are capable of answering —
the result being unlikely to be challenged.

212 Thornicroft (2006), pp.73-4.

23 0p. cit.,p.1471.

24 0p. cit.,p.762:
The effect of ... theluries Actl976is that a person who suffers or has suffered frantal
disorder or mental disability and on account of gendition either is resident in a hospital or
other similar institution or regularly attends foratment by a medical practitioner is ineligibde f
jury service.

Similar limitations apply in the UK [see Thornict@2006), p.74].

215 See Chapter 4(pra.
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it is so extreme as to warrant a psychiatric diagnbeing described as, effectively,
irrevocable’. The Juklergd c&#3€and Rosenhan (1973) emphasise the
insurmountable hurdle faced by one who wishesderashat his original diagnosis of,
say, schizophrenia was a misdiagnosis and nothrasians might maintain —

schizophreniaih remission 28

Example 21n 2009, Rosenhan — being incapacitated as 4t ifsa stroke — nominated
an academic colleague to speak from hés Rosenhan’s) unpublished notes which
described his own repeated trips to psychiatriphals using a pseudonym ‘David
Lurie’:
Looking through Rosenhan’s notes, it's clear thatwhole experience has had a
lasting effect on him. Months spent as a pseudo-patient have evoked in me
passions that | hardly believed | knew existbée, says. He found himself in a
Catch—22 situation: even when he told the doctmatte felt better, he still
wasn’t allowed to leave.The only way out was to point out that they were

correct. They said | had been insane, | was inshog| was getting better. It was
an affirmation of their view&?*?

B.1.2.2.11: Descriptions of discrimination
Descriptions are given under the following headings
— ‘dehumanization’.1.2.2.11.1,
— ‘civil death’ / ‘metaphysical death’ / ‘detritud a broken brain’$.1.2.2.11.P
— removal of responsibilityg.1.2.2.11.8
— communication dismissed or invalidat&il.2.2.11.%
— heightened susceptibility to being assessedrgedaus B.1.2.2.11.h

218 5ee Appendix G.

217 See Chapter 4(prg. See also Hammond (2009):
None of the decisions to diagnose schizophrenibdrpseudopatients was reversed, even for the
patient who had been observed for 52 days. Rosembadered how a doctor who could not even
tell which patients had mental health problems d@ver expect to distinguish between different
types of mental illness.

Hammond, C. (2009). ‘Have psychiatric wards chafgéiche Times27 July.

218 Rosenhan (1973) p.3:
The label fn remissioti should in no way be dismissed as a formality, .or ldre there any
indications in the hospital records that the pseatient’s status was suspect. Rather, the
evidence is strong that, once labeled schizophrémécpseudopatient was stuck with that label. If
the pseudopatient was to be discharged, he musitafigtbe ‘in remissiofi; but he was not sane,
nor, in the institution’s view, had he ever beenesa

21 Hammond (2009)suprg and also:
He found the experience shocking, not because keahla to trick the doctors into admitting him,
but because of the way he was treated the momedmadhbeen labelled mentally illl €an still
recall my own impulse to go up to the nurses and ‘séou think I'm David Lurie, well I'm not,
I’'m David Rosenhan, professor of psycholdgit was only my anticipation of their likely
response ‘Do you often think you're a professor of psychol@g— that stopped me doing"it.
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B.1.2.2.11.1: ‘Dehumanization’
Example 1Reich (in an essay described by Fulfordas¢holarly tour de force®®

under a headingdiagnosis as Exclusion and Dehumanisatistates:

From time to time we all have the urge to exculpatéo turn deviance into
illness: diagnosis does these things, does thenicalbgand utterly, ... we have
what we think are the diagnosee’s interests at h¢But] we also use it because
it helps us do things we otherwise could not boogselves to do.

He then speaks of how Stalin and Hitler could, Iaying on the distinction between
“one of usand “not one of us; portrayed targeted groups aahgerous outsidetsand
turned them intodbjects”. He then speaks of how terms suchaszy” and
“schizophrenic’can be used as exclusionary labels to identifgrstivho are
“annoying, discomforting and differéntHe continues:

Formally applied — that is, by psychiatrists — diages can make a person into
someone who seems wholly other, and who regeixekision. ...

In short, a diagnosis can turn him or her into haokind of human being,
perhaps less than human, certainly not a fellowdwbeing; ... [who] needs

be put away. ... With such a diagnosis, psychiatast proceed, and not have to
see themselves as violators of human freedom aymitylf**

B.1.2.2.11.2: ‘Civil death’ / ‘Metaphysical death’Detritus of a broken brain’

Example 1The case of Hannah Greally was described torible Eeanad by Senator
David Norris:

| remember reading her bo@krd’s Nest Soup She was just a girl of high spirits
and by the age of 18 was put into the local mdmtapital and it took her about

30 or 40 years to get out. She did eventuallyogétand spent the last years of her
life independently. That was a reproach to thela/lobour society??

The case has also been the subject of some acadealysis and commentary; Ward
(2006), for example, describBirds’ Nest Souffas: “.. a unique, representative
record of how Ireland secured the civil death ardsonal mortification of thousands of

its citizens over several decadé&’

Example 2 Scull (2005) offers a comparable description ©fghiatric incarceration:
“To be considered insane is, in many respects, e baffered a kind of social, mental,

and metaphysical deatf?®

220 Fyiford (2006), p.579.

221 Reich (1999), pp. 210-2. [Emphasis in original].

222 5eanad Eireanr7 November 2002, at p.748.

223 Greally (1971).

224\Ward (2006), p.66; she adopts Goffman’s (1961ideson of involuntary psychiatric detention as
being a tivil death” a term which is a term also used by Thornicro®0@ Guprg.

225 geull (2005), p.13.
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Example 3Luhrmann (2000)quprg has described biomedical psychiatry as fostering

an attitude to those it treats as beingl{ as the detritus of a broken braiff®

B.1.2.2.11.3: Removal of responsibility

Example 1Browne??’ in criticising the overreliance on pharmacologysychiatry??®

argues that the belief underlying such treatmentisat psychiatric disorders are caused
by chemical deficits or imbalances in the brain #rat its resolution lies — not in the
individual taking control of and seeking to reotege his life — but in redressing this
imbalancé?® Browne (2008) argues that this attempt to remesgonsibility is

“lethal”:

The issue here is not the giving of the drug; masychoactive drugs are very
useful on a temporary basis ... It is not the drugs the message that
accompanies it that is really damaging. Typicaflg, person is clinically
depressed he is told that whenever he feels dépnesdsscending on him he must
contact his psychiatrist and commence the apprepniedication. ... this is a
lethal message. ... to deprive a person of the veajity of being in control of
himself is the worst thing that could be done A’

Example 2Luhrmann’s (2000) analysis of the distinctionvee¢n biomedical and
psychodynamic psychiatry is similar to Browne’s@8pin that she regards
psychotherapy as holding a patient to be respan&ibltheir actions — and thus
respecting that they are ‘persons’ — whereas flmrbiomedical perspective, they are
not. She states:

Biology is the great moral loophole of our age. ..mAral vision that treats the
body as choiceless and non-responsible and the asietioice—making and
responsible has significant consequences for a gfanental illness precariously
perched between the tvid:

Example 3The report inThe New York Times a retired judge who, having admitted
to kidnapping the 14-year-old daughter of his fartoeger, sought to attribute his

226 Rieder (2001), p.985.

227 ps noted earlier, Ivor Browne was Professor ofdhgtry at UCD.

228 Browne (2008), p.261:
In dealing with a psychiatric iliness there is reatment that you can apply to a person that will
bring about real change in him. The person hamttertake the work himself, and this involves
pain and suffering. ... Many psychiatrists seem teelmissed this point entirely. They think that,
by giving tranquilisers and temporarily relievingrgptoms, something has been achieved,
whereas in fact no real change has taken placs@mer or later the person will slip back ...

22 The differing approaches are not necessarily inmtible and may be harmonised by utilising, for

example, the ‘Double Aspect Theory' as found inph&osophy of Spinoza.

An analogy might be af assistance: cleaving tdlitebio-bio’ model of psychiatry is akin to insisg

that physical chastisement is the only appropriatg to manage childhood misbehaviour.

230 Browne (2008), pp.261-2.

21 Quoted in Rieder (2001), p.985.



behaviour to psychiatric diagnoses ranging from depressiohipwlar disordet?3?
attests to the potency of psychiatric diagnosia @assponsibility removing’

mechanism.

B.1.2.2.11.4: Communication dismissed or invalidate

Example 1The title of a BBC Radio 4 programme on disaypiliDoes he take sugar,?
encapsulates one aspect of disability: that indiaigl are viewed as being unable to
speak for themselves; a surrogate or intermedsargduired. A corollary of such an
attitude is that when individuals do speak for tkelves, they are not necessarily to be
listened to.

The situation of one diagnosed with a psychiatisoxier and subjected to a coercive
intervention, is even more extreffiéin that the psychiatrist can appropriate to hifnsel
the mantle of surrogate; and — as the ultimateguafghe patient’s best interests —
become the official ‘voice’ of his patient. Anymnession of dissent by the patient, if
not dismissed as irrational or meaningless, becarigence of ‘denial’; thus
invalidating the possibility of communicatiéif: Such attitudes extend beyond those
coercively detained as evidenced by the 2008 U$ehup Court case (discussed earlier
in this section) where a defendant who, thoughrigei psychiatric disorder, had been
adjudged competent to stand trial but was not pgerthto speak on his own behalf.
Lest such a conclusion seems unduly extreme canBieled (2003) writing in
Philosophy, Psychiatry, & Psycholagy

The least misleading thing to say about casesvafreemental iliness is probably
that there can be no such thing as understandarg.ti{And then, of course, no
such thing as misunderstanding them either. Thslygren't candidates for
understanding.) We have no criteria via which cigegly to evaluate them, and
SO whatever we attempt to say of them %/ way ofmaéftive characterization will
be arbitrary, and in a way quite misleadfriy.

232 5chemo, D. (1993). ‘Seeking Leniency, Wachtlemida AdversariesThe New York Time§

September.

233 As evidenced by the examples of Juklergd and Maemand studies such as Ribeiro (1994) and

Rosenhan (1973) discussed earlier.

24n its review of Thornicroft (2006) the judges tbe BMA Medical Book Competition 2007 state:
Once a person is labelled as mentally ill, thezisien-making ability is called into question and
protests against treatments are either discreditéabelled as one more symptom of mental
illness.

[online], available: http://ukcatalogue.oup.comfiuot/9780198570981.do [accessed: 14 September

2009].

250p. cit.,,pp.122-3. Read also argues [see also Chaysteprs:
... that the most impenetrable cases of schizophraaiabe cases not of a sense being made that
we cannot grasp, nor of a different form of lifeif bdespite appearances, of no senedprm of
life, at all. [Emphasis in original]
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Example 2 Thornicroft (2006) notes that there is a deafttesearcf® into
psychiatrist—patient communication:

How far there is agreement between, for exampéeptychiatrist's diagnosis and
the view of the person concerned is seldom disclf$5e

Thornicroft cites a meta-analy$isof the literature conducted by MINE on ex-
psychiatric patients’ assessment of whether theybleen ‘listened to’ as patients; it
found that:

(i) Service users’ views were disregarded by resesas if they did not coincide
with those of mental health professionals;

(i) There was a clear sense in the research disris are continually irrational
and so cannot give a valid opinion;

(i) Service users and relatives were assumetiaoesthe same interests (and if
they do not, then family views predominated);

(iv) Some credence was given to the service us@xg only as long as it
coincides with the expert’s vieffi°

Such a refusal to communicate is tantamount tdenting’ 2+

Though there are, of course, humane psychiatrigiiagvto patiently listen and deeply

engage with their patient'séarch for meaning’**

majority 2+

they are not, it seems, yet in the

¢ Thornicroft (2006), p.207:
It might be expected that in relation to mentadéises where there are especially controversial
diagnostic practices and where psychiatrists ugpassess legal powers that go well beyond
those available to other doctors, that ‘doctorgraticommunication would have been especially
well researched. But this would be a mistaken apsiom

27 Thornicroft (2006), p.206.

238 Rogers (1993).

239 The National Association for Mental Health.

249 Thornicroft (2006), p.154.

241 Maitland (2008), pp.26-7:
If | cut your tongue out you are silenced ... ; thfow you into a dungeon you may shout and yell,
but you are still silenced ... ; if | make your speakworthless, ‘inaudible’, meaningless, ... you
are also silenced. ... calling someone ‘mad’, fomepke, means they can say what they like but
no one will hear ...

242 yawar (2009) upra), p.621:
A patient’s story is a symphony of suffering, lamgj meaning, understanding, hope, fear, loss,
wit, and wisdom. Not to accompany the personciéfti on his journey is inhumane. ...
‘Schizophrenia’ means several contradictory thirgs,does not reflect the search for meaning
that is at the heart of the disorder.

23 3ee, for example, criticism of the ‘bio-bio-bio ded of psychiatry by Sharfstein (2005uprg in his

Presidential address to the American Psychiatraogisition.

See also Bates (2009); Bates (who is Senior CliRisgchologist at St. James's Hospital, Dublin)terro

about a friend who had been recently admittedgsyahiatric hospital but whose condition had

disimproved:
They gave her weekend leave and she felt worse winemeturned. The staff took this to mean
she wasn'’t strong enough to be discharged anddsetcher medication. ... | felt concerned that
no one around her had allowed her to talk throum she planned to deal with the real practical
problems she needed to solve. ... Because no oneke the time to get to know her as a
person, she had become increasingly alienated lfiemself’. People had tracked her symptoms
carefully but it felt to her that this was all thegre interested in when they spoke to her.

Bates, T. (2009). ‘Look at the person, not the syms.” The Irish Times14 April.
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B.1.2.2.11.5: Heightened susceptibility to beingessed as dangerous
Example 1The susceptibility of those who have been diagdagith a psychiatric

disorder (particularly schizophrenia) to coercirivention on the grounds of their
dangerousness whilst others who pose a provabitagrdanger are exempt, has been

discussed in Chapter 6.

| wish to draw the following conclusions from thiegose discussion:

The discriminations and other detriments consequoard coercive psychiatric
intervention are both extensive and severe.

Though manifold distinctions exists between hungegns and non-persons
(such as animals or objects), two are pre-eminpatsons are responsible for
their actions and they have the ability to commatgc

The adoption of a biomedical model for psychiatip that it both removes
responsibility and lessens the obligation to comicate — facilitates the taking of
a stance towards a mentally troubled individuali@sards an object rather than
as towards a person.

B.2: Some effects of coercive psychiatric treatrfremt the
perspective of third party observers

Whilst some such accounts have been mentionedlierezhapters¢.g. Yawar
(2009)?** Leonid Plyushcff?], accounts by third party observers are rare affiddt
to unearth, accordingly the examples in the follaysection have something of the
flavour of a miscellany.

Example 1In discussing neuroleptics, the psychiatrist PBteggin notes that:

... very little is written in professional sourcesoabthe apathy, uninterest, and
other lobotomylike effects of the drugs. Reviewcds tend to give no hint that
the medications are actually stupefying the pagiermt*®

To overcome this limitation he turns to the cliniaacounts (front. 1950s) given by
the earliest proponents of neuroleptic treatmémicording to its inventorsyelatively
small dos€sof the first neuroleptic (Thorazine) resultedpatients:

Sitting or lying, the patient is motionless in bisd, often pale and with eyelids
lowered. He remains silent most of the time. dfifiquestioned, he answers
slowly and deliberately in a monotonous and indéfe voice; he expresses
himself in a few words and becomes si&tt.

244 yawar (2009), p.621s(1prd:
Antipsychotics are, at times, cruel drugs. Someseahaking, salivation, restlessness, infertility,
stiffness, agitation, and frail bones; others casesity, somnolence, and increase the risk ofthear
attack, diabetes, and stroke.

245 The New York Times (1976)%(pra: “| became drowsy and apathetic. It became diffitutead

books. ... | was horrified to see how | deterioratadllectually, morally and emotionally ..

248 Breggin (1993), p.65.

%7 |bid., p.67.
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In the first US report published in the psychialiterature on neuroleptic treatment, the
authors: graphically describe the ‘emotional indifferenceicaspecifically call it the

248 and in a later article, one of the authode¢lared that in

‘aim’ of the treatment.
some cases ‘chlorpromazine may prove to be a phawlogical substitute for

lobotomy.”?*° The most widely read textbook on psychiatry atttme stated:|f the
patient responds well to the drug, he developstttude of indifference both to his

surroundings and to his syndrom&?®

Example 2A much more recent account of patient experiemgdgsnon-coercive use
of neuroleptics is given in Moncrieff (2008). Moncrieff (2009), having noted the
paucity of studies on patients’ subjective expergeaf neuroleptic&? analysed user
comments on the effects of both older and newgy. ¢lanzapine, risperidone)
antipsychotics.

The study found that whils&atound half of respondents [gave] the drugs a pessior
middle rating, this appeared to be associated with a desireatierral or cognitive
1253

‘blunting
that:

— the very effects complained of by others — aadling to the observation

... the drugs therapeutic effects are not specifgsigchotic symptoms but rather
may result from a general impact on cognition ameon?>*

... part of the desired, therapeutic effect of antghotic drugs is obtained from
non-specific, and usually adversely experienceedcef on mental functioning as
a whole?*®

248 |hid., p.68.

The quotation is reminiscent of the views of a Wgaghiatrist writing in the 1940s, that mental ibse

was often due to havingdo much intelligencé[see Corry (2008%uprgd. See also Myerson (1942)

[quoted in Whitaker (2003), p.73]:
| think it may be true that these people have flfierttme being at any rate more intelligence than
they can handle and that the reduction of intefiggeis an important factor in the curative process.
| say this without cynicism. The fact is that soafi¢he very best cures that one gets are in those

sio individuals whom one reduces almost to amentiaf@rmindedness].

Ibid.

20 |pid,

251 Moncrieff (2009).

22 |pid., p.103:
... few studies have investigated the experiencalahgy psychiatric medication from the
perspective of the patient ... the nature of theestthje state produced by antipsychotics has not
been systematically described.

253 Moncrieff (2009) gives some examples (p.107):
Example 1 A man who took risperidone for anxiety commenteat the drug feduced my
excessive worrying, but now | don’t seem to carehmabout anything anymare
Example 2 A woman with anxiety and depression described hosvfslt olanzapine provided a
“nice ‘buffer’ between my anxiety/ emotions andaihside world'.
Example 3A man with paranoid schizophrenia wrote how rispenie had iumbed my brain
from psychotic thoughts, flattened most of my emeti

254 bid., p.103 and also p.109.

;I;Qis observation adds further weight to the desiomp(suprg of such drugs as being @vemical cosh

Ibid., p.109.
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Of those experiencing negative effects:
— 42% to 56%° experienced sedaticn’
— 17% to 35% experienced cognitive defiéits;
— 129%6°° used‘terms such as ‘zombie’, ‘brainwashed’ and ‘brairatk ... to
describe the overall impact of taking antipsychstfc°
In contrast, studies have found thattiriicians ignore or minimise patients complaints
about the negative subjective effects of antipyehe®*
Moncrieff (2009) concluded thatAll three types of drug were reported as inducing
depressive and suicidal symptoms by some respaidéhand that:

... different types of antipsychotics produce striftjnsimilar emotional,
motivational and cognitive effects. All appeaptoduce a state characterised by
sedation, flattening of emotional responses, iedéfifice and impaired subjective
cognitive functioning. ... All three drugs producddathisi#® ... [which] was
strongly associated with reporting suicidal thosgfit

Example 3In discussing the Juklergd caseagrg, Dr. Lars Martensson, a psychiatrist,
has stated:

If you really love someone, if you get to know thegrau won't want to give them
neuroleptics. What disappears is exactly what makem worth loving, their
will, their capability to change. There’s littlemfort in having their symptoms
diminish so that they are simply less trouble. Teaning of their life goes, so
why should they want to live? Since neuroleptiesenintroduced patients
complain : 1've become a robot! My life is gray and meaninglesAll happiness
and desire disappear. What neuroleptics do is\depeople of their lives. If
anything should be kept sacred it's life, in quiotaimarks the human spirit 2

Example 41n an attempt to understand the subjective effetantipsychotics, two
physicians consented to have a single dose ofritiygsgichotic, Haloperidol,

administered to them. Their report in fBBtish Journal of Psychiatrystated:

26| e. depending on which of olanzapine, risperidoneherdider antipsychotics were being used.

7E g.“l feel tired all the time. Too tired to be depres$[Op. cit., Table 3]

28 E g.“no thoughts or inner worlt “ mental fogginess all the tirElbid.]

29 Apstracted from Moncrieff (2009), p.104, Table 1.

200, cit.,p.107.

261 Moncrieff (2009), p.109.

262 |pid., p.105.

263 pkathisia: A movement disorder characterized bigeding of inner restlessness and a compelling need

to be in constant motion as well as by actions sisctocking while standing or sitting, lifting theet as

if marching on the spot and crossing and uncrogsiadegs while sitting.

[online], available: http://www.medterms.com/schipain/art.asp?articlekey=33264 [accessed: 27 July

2011.].

264 |pid., p.109.

265 Interviewed in Sandgy (1997).

See also Jansson (1998) who quotes a mother agdayher daughter’'s psychiatris8he is my

daughter but yet a different person. She is wighimmbody but her soul is in some way fost

See also Goleman (1985) who, in discussing Liptdgifon (1985)gupra, quoted Dr. Akiskal (a

professor of psychiatry) as stating:
Neuroleptics leave people lethargic and unmotivategl're not their normal selves, ... A creative
artist on antidepressants can still be creativejtbunlikely he would be on neuroleptics.
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The effect was marked and very similar in bothsafwithin ten minutes a

marked slowing of thinking and movement develogdong with profound inner
restlessness. Neither subject could continue waoréd,each left work for over 36
hours. Each subject complained of a paralysisbfien, a lack of physical and
psychic energy. The subjects felt unable to regdphone or perform household
tasks of their own will, but could perform thessks if demanded to do so. There
was no sleepiness or sedation; on the contrarf, fadijects complained of severe
anxiety?®

Example 5Seale (2007) examined the consultation processmok psychiatrists as to
how the possible adverse effects of antipsychog@tinent were discussed with their
patients®’ Despite the fact that these psychiatrists comsitithemselves to be 'patient-
centred' in their practice, the study found thaemifor example, ‘sleepiness’ was
presented by a patient as being troublesome:

... patients’ reports were sometimes met by doctidesimg no response,
changing the subject, or disagreeing with the p#isenterpretation of the
experiencé®®

Seale (2007) concluded that:

Doctors in these consultations are able to exeomssiderable discretion over
whether to define reports of sedation and mentaldihg as medication-related
problems?®°

Seale’s (2007) results receive confirmation fronuaaxpected source: a study [Basch
(2010)] on the general methodology used in thentempof side-effects of non-
psychiatric drugs; it found that:

The current drug-labeling practice for adverse &/enbased on the implicit
assumption that an accurate portrait of patientgestive experiences can be
provided by clinicians' documentation alone. Ystiastantial body of evidence
contradicts this assumption, showing that clinisiagstematically downgrade the
severity of patients' symptoms, that patients-sabrts frequently capture side
effects that clinicians miss, and that clinicigagure to note these symptoms
results in the occurrence of preventable adversats?/°

Interviewed subsequently, Basch commented that:

If patients’ comments are sought at all, they artelly filtered through doctors
and nurses, who write their own impressions of vidaients are feeling. ... there
is a sensibility among some old-school cliniciamet they have a better sense of
their patients experience than patients do therasgit

It is clear that, in relation to psychiatric treatmts, such attitudes can only be

accentuated.

266 Belmaker & Wald (1977).

%7 As a background to their study, Seale (2007) assttimat (p.698):
Sedation and mental clouding are of concern to leemp antipsychotic medication and are
implicated in social withdrawal but their sevenibay be underestimated by psychiatrists.

288 Op. cit., p.698.

259 |pid.

2190p. cit.,p.865.

21 Grady, D. (2010). ‘Tracking side effects of newgs.’ International Herald Tribune15 April.
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The discussion in this section enables the cormtus be drawn that the extent and
severity of the adverse effects of psychoactiveicagidn (especially antipsychotics)
may be extreme and are likely to be underestimadgial in psychiatric clinical practice

and in the professional literature.

Section C: Coercive psychiatric interventions fritra
perspective of the subject

Three aspects of coercive psychiatric interventidhbe discussed: coercive

psychiatric detention contrasted with imprisonni&ubsection C]ithe effect of

coercive psychiatric detention and treatment orptvsonhood of the subject
[Subsection CJ2and, lastly studies which sought to evaluate subjects’ retrotboe
assessments of having been subjected to coeremttent Subsection C]3

C.1: Coercive psychiatric detention vs. imprisontnen

In reporting the amount of damag&sawarded in the Manweiler ca$é,Dr. Coulter
(thelrish Timedlegal correspondent) sought to contrast it withahmunt awarded in
respect of the wrongful conviction and imprisonmeind Mr. Shortt. She stated:

While involuntary detention in a psychiatric hoapits a very negative
experience, it is arguably less onerous than deteirt prison. Also, Mr.
Manweiler was not branded a drug-dealer, deprivddsoprofessional standing
and generally subject to public oditf.

It is arguable that the stigma suffered by Manwdile. having been misdiagnosed with
schizophrenia and coercively detained and meditatad equal to if not greater than
that suffered by Short in that Manweiler sufferedirainution of rights far in exce$s

of a simple loss of freedom. Furthermore, whilsoi®t’s contention that he was
innocent might not necessarily have been belietedyuld have been listened to and
judged worthy of sensible response; in contrast)wler’s contention that he was
misdiagnosed would have been regarded as a manifesof his irrationality and as
constituting a psychiatric ‘denial’ and thus comfatory of the original diagnosis; in

this regard, he would have been effectively ‘siktic

Of even greater seriousness than Manweiler’'s cenfant — and a matter which

radically distinguishes it from a wrongful imprisoent — is his forced treatment with

272 Eyro 3 million, which, at the time, constitutee thighest award of general damages in the history o
the State.

2 5ee Appendix H.

274 Coulter, C. (2005). ‘Unsatisfactory damages neithdeterrent nor a punishmerikhe Irish Timed43
October; see also Appendix H.

275 See the discussion earlier in this Chapter.



antipsychotic medicatiofl® Whilst a wrongful confinement may have removesi hi
liberty, the wrongful administration of neuroletie in that it rendered him a

“zombi&?’" for ten years — trespassed deeply on his serslfaind personhood.

Juklergd®”® who (having been released from a mental hosgiht some time in
prison because of his continued protest againgigyishiatric diagnosis, was in a
position to offer a more authoritative opinion: would prefer to spend three years

heré’ than one year in Gaust&t I've spent 12 years theté®*

It was suggested earlier that in some circumstaracesercive psychiatric intervention
might — in the level of its intrusiveness — be cangg to a rape and, in pursuing this
comparisorf>? the damages awarded to Manweiler were contrastadhwse awarded

to a victim of rape; it was concluded that the ee$pye jury awards lend support to such

a comparisoR®®

C.2: Effects of coercive psychiatry on personhood
Example iThornicroft (2006) describes the experience Glhanaian immigrant to the

UK who “ ... began to give credit to odd beliefs, for exampke felt that when she
crossed the road that cars swerved to try to rundver” She was admitted to a
psychiatric hospital and forcibly medicated. Oaerear later, having recovered from
the symptoms (a recovery which she attributes tstieng religious belief), she was
still “very distressed when remembering this episadedamant that [it] has
irreversibly changed her life?®* She describes her experience:

There were between six and eight staff membersnbisure, | can’t remember
too much. | didn’t have a very clear vision. wsaeople surrounding me,
holding me by the hand, holding me by the legdoni't think it was something
they had to do. There was no talking. They wdislde helped better if they had
more understanding and more talking ... more respidett really bad. While |

276 Compare the testimony of detainees at Guantandfon:some released [military] detainees, the
forced medication they experienced was the moshtegic part of their captivity.

Warrick, J. (2008). ‘Detainees Allege Being Drugg@destioned.Washington Pos22 April.

277 Browne (2005a).

28 See Appendix G.

279 e.a prison.

80| & a mental hospital.

21 sandgy (1997).

282 5ee Appendix H.

283 |pid.

See also Rowley (2009) (who describes herselfpsyehiatric ‘survivor’) who compares the coercive
use of ECT as beingakin to rape by machine

Rowley, R. (2009) ‘Letters to the Editor: ECThe Irish Times8 December.

24 Thornicroft (2006), pp. 85-6.
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was in hospital | tried to complain but | don’t kmdf anybody was listening. It
was a nightmaré®

Though she had been very influential in the locahmunity and was chair of the
Education Committee:

I’'m no longer the person | used to be. | usedasdmeone who had leadership
gualities. I've lost confidence. | don’'t wantlie the centre any more. | shy
away from getting too involved. | used to socilia my community, then they
would be looking at me in a funny way, and for afe of them, it's like you
don’t exist any moré®

Example 2Whitaker (2003) reports on testimony given bef@idS Senate sub-
committee, by two patients who had been coercingdgicated with antipsychotics:

Patient t [The drugs caused] ... the most fatalistic and desgamoments I've
had on this planet. The only way | can descrileedispair is that my
consciousness was being beaten back ... they prgwaritom carrying on
thought processes. They hold you in a tight cioélthoughts that never find
fulfillment, that never find freedom of expression.

Patient 2 It is very hard to describe the effects of thisgdamd others like it. That
is why we use strange words like zombie. In myec#se experience became
sheer torture. Different muscles began twitchingantrollably. My mouth was
like very dry cotton no matter how much water Indea My tongue became all
swollen up. My entire body felt like it was beitwgisted up in contortions inside
by some unseen wringer. And my mind became clougeahd slowed dowft’

Others who have had similar experiences, have neahtgtranscend them, yet others
have salvaged something positive from their expegeand became academic or
clinical psychologist$® [Bentall, May, and Bassman] or advocates for thealled
‘survivor’ movement. [Chamberlffi]. Bentall's description has been mentioned
earlier: “... psychiatric patients have been denied a voice yglteeated as irrational
and dangerous, like wild animals in a Z88° and Chamberlin (2006) described her
experience with the wordsolr basic rights as human beings and citizens reshb

violated by the very process of psychiatric diagsdabelling and treatment, ..2%*

283 |hid., p.87.

288 |hid., p.85.

287 \Whitaker (2003), p.177.

28 £or example, Bassman (2000), p.1396:
It is not philosophy, statistics, or brilliant l@gil arguments that convince me that the medical
model of mental illness is dangerous. ... Those aflus were able to come out on the other side
of our ordeal know that the medicalization of maad spiritual questions has become a
pathology—based model of mental iliness that craishe spirit and attacks our humanity. We are
betrayed by a branch of medicine that blatantlyat@s its most important principle: Do no harm.

289 Thornicroft, (2006), p.xiupra.

222 Bentall, (2003), p.xiv; See the Introduction fdiuler quotation.

Ibid.
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Example 3As an 18-year-old, Rufus May was diagnosed wattizophrenia and told
that he would have to take medication for the oésis life:

He did take his medication for a while, but becaoeipset by its disabling
sedative effects that he started to refuse. Itthes that he experienced
psychiatry's powers of compulsory treatment, whemgrses pulled his trousers
down to his ankles, pinned him to the ground afetted tranquillisers into one
of his buttocks. ... | thought | was treated crueM/hen | was forcibly treated
and injected, it felt like rap&?

He believes that he was treated in hospital likeoaial, moral and genetic outsider".
Subsequently he came off his medication withoufgesional helf® and thirteen years

later he was working as a clinical psychologist.

Example 4Ronald Bassman, who has practiced as a clingyaltwlogist for over
twenty year$? has written about his experiences of coercive Iisyy both in
book$®® and journal articles. Diagnosed with schizophaghe describes his coercive
treatment:

The seclusion room was empty except for a mattregsred in black rubber on
the concrete floor. ... They waited for the drugahket effect before they stripped
me of my clothes. | was left naked in the seclusmom, and no explanations
were given. They did not tell me how long | wostdy there.

Three decades have passed since I've had anyfkpsychiatric treatment, yet
the memories remain. Even after more than 20 y&as®rk as a licensed
psychologist, the nightmares have not disappe&fed.

Bassman (2000) focuses on how psychiatry failotwhr the personhood of those
subjected to coercive treatment and regards thewbgscts or ‘non-persons (As
mentioned earlier) Bassman describes his first imgetith his psychiatrist:

| looked at my visit to the psychiatrist as a tast,opportunity to vindicate myself
and reassure my family. ... | waited for him to spe#ikseemed to be a test of
wills. ... His bored air and mechanized rote manrieelating to me expressed an
undisguised arrogant superiority towards a nonpersavas an object to be
acknowledged, but unworthy of respect. He didnesd to attend to the civilities
owed to a real person. There was not enough tonéhe need for anything more
than the face-to-face meeting required for a gp®kchiatric evaluation in
preparation for commitmeRt’

292 James, A. (2000). ‘Spying on the psychiatristsie Guardian20 September.

293 May is reported as stating tH#tcommunity treatment orders had been around whstnpped taking
medication, | might not be where | am today.

Horton, C. (2000). ‘Mental health proposals flawsalys ex-psychiatric patientThe Guardian 21
December.

294 Though he notes thatbtiring that time | worked as a clinician and an adate and did not reveal
my psychiatric history for twenty yedrsSee [online], available: http://www.narpa.orgébeman.htm
[accessed: 18 September 2009].

2% Bassman (2007).

2% Bassman (2001).

297 Bassman (2000), pp.1397-8.



He describes his interaction with psychiatristsisttiospitaliset?® and concludes:

Psychiatric hospitalization may be the most danmgind least effective service
that can be provided to a person in crisis (tréosit ... Admission to a
psychiatric facility is a life-defining event the&in never be undone. Preventing a
person from ever going into the hospital shouldigenumber-one priority when
working with people in crisis. Once hospitalizgdu are marked with a
diagnosis and that label becomes an indelibledditoned into your sense of self.
Worse still was the knowledge that | could be gk of everything: memory,
identity, dreams, ideals, freedom to move or ewathink. All this could be
brought about with my tormenters feeling self-reghs, and those who cared for
me thinking they were acting in my best interégts.

The above testimonies permit the conclusion:

The discriminations and other detriments conseqoard coercive psychiatric
intervention may entail a deep and possibly lifegiotrespass on, and damage to,
a subject’s personhootd’

The question of whether it is also possible to kpda coercive psychiatric

intervention destroying’a subject’s personhood will be addressed in Se®i¢nfra).

C.3: Studies which sought to evaluate subjectsbsgtective
assessments of having been subjected to coereatent.

The case of Catherine Shine - an asthmatic whdobad forcibly intubated - was
discussed by Annas (1999) [see SubsectiorsAmd as was the fact that the
Massachusetts State Supreme Court had subseghefttithe behaviour of the
physicians to be clearly unlawful. A number of picyans responded to Annas (1999)
each of whom expressed the opinion that the decididhe original physician to use
coercion was correct. One of these [Migden (20€€1dted how a patient of a

colleague who had originally refused intubation ®utwhom treatment was forced,

298 |bid., p.1399:
Some respectful conversation, some regard as dwioite person, and | believe | would have
been able to orient myself. After my initial treggnt, | withdrew to a place inside where | was
inaccessible. | had begun to be fitted for my tevel, schizophrenia, paranoid type. ... They
demanded that | acknowledge the irrationality of lmliefs. Each interview became an
interrogation. It didn’t matter to them what | iesled, but rather the relinquishment of my beliefs
and an overt demonstration of my submission ta tgthority were their prerequisites to
progress.
... Looking back | see that self-defeating behavibicl got me the most radical and potentially
damaging treatments as necessary for me to maiat#éast some tiny bit of autonomy and self-
respect.

299 |pid., pp.1401-2; he continues (p. 1403):
Regardless of the complex factors determining oeetsance, coercive drug-reliant psychiatric
treatments that masquerade as help destroy hopgemedally do not make the tunnels any more
tolerable to inhabit, nor easier to exit. ... Listanand trying to understand, accepting a person’s
experience as valid, and expecting a person toaakauch personal responsibility as he or she
can are important foundations of programs thatrgitedo make available alternative services for
people facing psychiatric hospitalization.

300 The term ‘personhood’ has been used here as emssing Personhogg, (in the subjective sense.

Personhoogr.sus), Personhoady and Personhogdc
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later thanked his physician; Migden concludeado many such outcomes are needed
to justify future decisions to intubate patienkeliCatherine Shine®*

Responding to Migden, Annas (2000) argued thap#tient’s subsequent gratitude “...
has no relevance ... Treatment is legal and ethic#i@time it is administer&df?

Annas not only has law on his side but also logiqaickly becomes evident if the
contrary circumstances are considereda patient who originally consents but who
subsequent to the operation, seeks to revokedbegent. Nonetheless if it indeed
transpired that the vast majority of patients wihd been forcibly intubated were
subsequently grateful that their wishes had besmregarded, then one might well
concede that although the original use of coeraias wrongful and a trespass, it was
of a minor nature much like the case of the climbko having suffered altitude
sickness, was forcibly brought down the mount&in.
To reach such a conclusion, it is clear ti@gr alia, the following two conditions must
be met:
Condition 1 The vast majority of such patients must be guatibfat the
intervention had been undertaken even though itomatrary to their original
wishes;
Condition 2 Those who did not express gratitude nonethelessidered the

disregard of their original wishes to have been célatively minor nature.

Recently some studies have sought to determinesthespective opinions of
individuals who had been subjected to a coerciyelpatric intervention, to the earlier
use of coercion. The assessing of retrospectiireans in the context of coercive
psychiatric intervention (and of the implicatiohst might reasonably be drawn from
such an assessment) is considerably more com@exrirespect of forced intubation
because, amongst other factors, of the possibterfeasubject that a negative
assessment of the use of coercion might suggeashidreatment’ had been
ineffective and consequently result in its prolamga Secondly, the refusal to accede
to the wishes of one who refuses intubation isligighcumscribed in that their wishes

in all matters other than those connected withbiation will be respected; the refusal to

301 5ee A.3 for a more complete quotation.

302 |hid.

303 5ych ethically non-problematic interventions werentioned in the Introduction and were termed
‘quasi-coercive psychiatric interventionghey will be discussed further in the Conclusion
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accede to the wishes of one who has been subjectetbrced psychiatric intervention

may well be, in contrast, near-absoltfte.

A problem which is somewhat analogous to the assgss$ retrospective opinions
concerning the use of coercive psychiatric intetioes will be discussed iBubsection
C.3.1 this enables some of the criteria that shoulcegoguch retrospective
assessments, to be indentified. Some retrospesttidiies on the opinions of those who
have been subjected to the use of coercion in peyghwill be discussed iBubsection
C.3.2and these studies will be examinedimbsection C.3.® the light of the criteria

identified in C.3.1. Some conclusions will be dmw Subsection C.3.4

C.3.1: An analogous problem

Before discussing the Priebe (2010) and similattislit is useful to first consider an
analogous problem: the assessing by interviewgaridgers who have been committed
to a young offenders institution, as to whethahattime of the interview, they agreed
that their incarceration had been justified.
In designing such a study the following criteria atearly of importance:
Criterion A: that it not be assumed that those who refusg@autiicipate in the
study manifested the same spectrum of attitudéisose who agreed to
participate.
In the absence of convincing evidence to the contthe default position should
be that all who refused to participate should leduhed in the ‘unjustified’

category.

Criterion B: that the study be carried out by researcherswére manifestly
independent of the institution in question and wigre in a position to give an
unequivocal assurance that the information garnieced such interviews, in so

far as it related to, or might be used to identifiyy specific individual, would not
be made available to institutional authorities.

If, on the contrary, a participant to the surveyswat absolutely convinced of the
complete confidentiality of his answers, he mightdxpected to give a positive
response lest a negative response elicit furthercoe measures on the basis that

the previous intervention had, manifestly, not aghd its desired objective.

304 see Goffman’s descriptiosifprg of a forced coercive psychiatric interventiorbaing a
depersonalisation equivalent toradrtificatior’ or a “civil death”.
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Such an effect might be expected to be exacerlatedation to involuntarily
detained psychiatric subjects because of the pbgsif paranoid attitudes
amongst such subjects.

Criterion C: the question posed should be sufficiently nuarszeds to permit a
subject who agreed that the intervention was beia¢fhecause of some indirect
benefit €.g one previously homeless but now in receipt ofifaad lodgings), to
be distinguished from one who believed that thelmtary nature of the

intervention was, of itself, beneficial.

Furthermore the application of such survey techescio assess retrospective attitudes
to a coercivepsychiatricintervention raises profound additional questiasso how

they might be reconciled with studies [B.1.2.2.1duprgd which have found that
psychiatric service users reported that their gitsrat communication with psychiatric
professionals, were dismissed if they did not cidi@evith those of the mental health
professionals with whom they interacted; the ladigpeared to regard the service users
as manifesting a persisting irrationality and tboable to give valid opinions.

How can service users — especially if still subjecin existing or prospective coercive
detention — be deemed to manifest such a degreetbnality as to justify their
continuing coercive treatment whilst simultaneoustydeemed to manifest such as a
degree of rationality as to accord validity to thessessment of the appropriateness of
their being subjected to coercive interventiSn?A comparison with the climber who
had been forcibly brought down the mountain makearahe difficulty: whilst the
climber may have been irrational when at highudit, there is no suggestion that this
irrationality persists at sea-level and thus hisaer to the question (at sea-level) as to
whether he then agreed that the earlier use otimsewas appropriate, is worthy of
consideration; had there been a likelihood thairilaionality might have persisted to
sea-level this conclusion would clearly be in doubhe additional criteria — and clearly
such exist — that should apply to surveys whicl se@etrospectively assess the views
of subjects who had been coercively detained isyahgatric hospital and whose
rationality had been deemed to have been sevesatpomised (and, presumably,
continues to be so deemed), require the caretnhtin of researchers for their
identification. Such is not the task of this disaon and the criteria whatever they

may well be, will for convenience, be simply lakellas Criterion D

305 And as, for example, in Priebe (2009) where subjeere deemed to have the capacity to give an
informed consent to being interviewed whilst conpenaneously being deemed to lack capacity to give
an informed consent to (and by necessary implinatma refusal of) treatment.
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C.3.2: Surveys of retrospective opinions on hawiagn subjected to a
coercive psychiatric intervention

The following surveys were examined: Priebe (208%gbe (2010) and Katsakou
(2010).

Priebe (2009)
Priebe (2009) noted thdlttle is known about the long-term outcome of iontary

admissions to psychiatric hospitdf&?° and in an attempt to redress this situation, data
was collected at over 22 hospitals, on 1570 invalrily patients®’ 50% were
interviewed within the first week after admissiordaf these, 51% were re-interviewed
after one year.

The study found that, at one year:

Only 40% of patients felt in retrospect that thaiginal involuntary admission
was justified, and this percentage might have lesem smaller if all patients had
been re-interviewed®

Priebe (2010)

This study was an analysis of a survey conductdd iEuropean countries, of 2326
consecutive involuntary psychiatric patients aghether they retrospectively agreed
that their involuntary detention and treatment, baen appropriat®® The subjects
were interviewed within one week of admission; 18@Je followed up one month
later and 1613, three months later. The studyddhbat in the different countries,
between 39 and 71% felt the admission was riglet aite month, and between 46 and
86% after three months®

Priebe (2010) also noted a number of points treabamore general interest to the main
dissertation argument:

Legislation for involuntary admissions is basedlmassumption that individuals
cannot recognise the need for hospital care beca#ubke severe and usually acute
symptoms of their illness. This would imply thaéy should later (once the acute
phase is over) accept that the involuntary adnrssias the right intervention at

the time3!!

and that:;

306 priebe (2009), p.49.

%7 The Priebe (2009) study was “the largest national prospective study of involuptaospitalisation
to daté [Op. cit.,p.52].

308 |hid., p.53.

30% priebe (2010), p.180.

It is worthy of note that the survey question madeexplicit mention of the nature of the interventi.e.
terms such ascberciori or “involuntary were not used.

319 pid., p.179.

311 |bid.



The findings that a substantial proportion of pasedo not agree retrospectively
with the appropriateness of the admission may ashartical light on the ethical
justification of involuntary hospital admission. what is a totally new finding is
the large variation across sites in different Eesopcountried?

In relation to the latter he states:

The findings suggest that the great differenceaberiegislation and practice of
involuntary hospital admission and subsequentrireat across Europe may
indeed be associated with substantial differenceatients’ views:?

Katsakou (2010)
This study was based on the results of a survayofuntarily admitted psychiatric

patients over 67 acute wards in 22 hospitals indmy A total of 778 involuntary
inpatients were recruited, and their satisfactiath weatment was assessed a week after
admission and at the one-month, three-month, aadyear follow-ups.

It appears that the respondents were not quest@sé&alwhether they, in retrospect,
regarded the original coercive intervention asifiagie but rather asked to rate their
satisfaction with their then current treatniéhon a scale of 1 to 10; they were also
asked to rate the level of coercion that had beed against them on a scale of 0 to 5.
The study found thatOn average, patients’ ratings of satisfaction wvilikir treatment
were in the positive half (that is, a score over.3)*° though it also noted that:

At all time points participants reported the lowsstres on the item rating
satisfaction with their psychiatrist and the highseores on the item rating
satisfaction with other staff®

The study concluded:

Patients’ perceptions of coercion were consisteagBociated with treatment
satisfaction, with those reporting less coercioarail (both at admission and
during the first month of treatment) and not hawexgerienced coercive
measures (such as restraint, forced medicationsecldsion) being more
satisfied®’

312 |pbid., p.182.
33 |bid., p.184. An appendix to Priebe (2010) ranks thislation on involuntary hospital admission
across the 11 countries, by the degree of protedficubjects’ rights. The study found a correlati
between the level of subject’'s acceptance of invalty intervention and the extent of the subjeletl
rights .g. “Does involuntary admission require the demisof a court or not?.
314 Katsakou (2010), p.286:

“Do you believe you are receiving the right treattrfenyou?

“Does your psychiatrist understand you and is frefsigaged in your treatment?”

“Do you feel respected and regarded well?
313 bid., p.290.
318 |bid., p.288.
317 |bid., p.290.
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C.3.3: The surveys examined in the light of the. C@iteria

Criterion A:

Priebe (2009) summarises his results by statkidl“year ... 40% considered their
original admission justified Yet an examination of the data shows that ef1i050
initially contacted, 244 refused (23%); at one yadurther 122 refused. Thus of the
396 interviewed at one year, 158&hsidered their admission justifi€¢dA more
conservative reading of this data might suggestahly 15% of the original sample
population were clearly shown to believe that tleimission was justified.g.
158/1,050 = 0.15 (15%)]

In relation to Priebe (2010) an examination ofdhéa shows that 4,651 patients were
eligible of whom 3,152 were asked to take part @indhom 826 refused (26%). Of
those who took part 22% were not interviewed atmoaith and 31% not interviewed
at three-month. 1,613 participated at conclusiontich 1,016 ‘agreed the
intervention was rigtit A more impartial reading would include mosnift all, of the
refusals with those who disagreed and would yidigure considerably less than was

reported.

Katsakou’s (2010) study initially had 1,570 eligildubjects, of whom 778 gave
consent; of these 396 were interviewed at one-y&his study is again open to the
objection that the refusals were ignored in thdyaigthough, of the three studies,

Katsakou (2010) is alone in acknowledging this tition 3

None of the above studies listed the complete riigglin relation to the 10-point
satisfaction scale that had been used but ratlgeegated the findings into ranges
‘under 5’ and ‘5 and over’. This has the effechwsking those who strongly disagreed
(e.g.0 or 1) and it could be argued that not only aichgesults of considerable
analytical importance but that they should be gigezater weight in the final

calculations €.g.by using a weighted average).

Criterion B:
None of these studies satisfied Criterion B.
Priebe (2009):

On receipt of information on new admissions, reseeans asked the ward staff for
consent to contact patients. The researchersajy@mached the eligible patients
and invited them to participate in the stddy.

318 bid., p.290: ‘One might, however, speculate as to whether patighb refused to participate in

interviews were less satisfied with treatnient
319 priebe (2009), p.49.
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Priebe (2010):

Clinical staff in the participating wards introdukceligible patients to a
researcher, who contacted the patient within tis¢ Week of admission, provided
a full explanation of the study, and asked for emn¥®

Katsakou (2010) does not discuss the status chrelsers.

Rose (2011) sought to examine whether data on igecteoercion, collected by
researchers who were service users differed framaalected by researchers who
were non-service users. It found no differenceyéner, the methodology used by
Rose (2011) fell far short of satisfying CriteriBn

This criterion was implicitly addressed in an edébin Psychiatric Serviceentitled
‘Coercion Is Not Mental Health Care’, where LeB20{1aj** argued that research in
the area of coercion should be conducted only bgetwho have had first hand
experience of such coercion:

Why has no one conducted a comparative analysisrtfumers' perception of
coercion? One need only consult with the expedsnsumers themselves — to
understand why. They offered the following expléora 1) discrimination, 2)
discrimination, and 3) discrimination. They algpeed: ‘Coercion is in the eye
of the beholdel and the orientation of the researcher biasestity. Research
findings are inherently flawed — and our undersit@gaf coercion along with
them — unless the study and the data analysisoatucted by consumers who
have experienced coercidft.

In reply to a criticism of her editorial stance Bed (2011b) responded:

More important than debating who should claim tlghlground in coercion
research is appreciating the damaging effects efooon on individuals who
receive care. These effects have been well aatedland should be taken as the
sentinel call to recognizing that coercive praditievart the purpose of mental
health services — to facilitate recovery by impngva person's mental health
condition and functioning — and have no place ireatment paradigrif’

Criterion C:

The possibility that a positive response to theeyiquestion was occasioned by an

indirect benefit ¢.g.adequate food and lodgings) rather than by satisfawith the

nature of the interventioper sewas not addressed in any meaningful sense infany o

the surveys. Priebe (2009) and Priebe (2010) appezfer conflicting conclusions on

the relevance of a subject living alone prior te tloercive intervention:

320 priebe (2010), p.180.

321 This editorial accompanied the publication of NemvHowes & Mullen (2011) which was a
systematic review of the literature on coercioragered in MEDLINE, PsycINFO, and CINAHL. The
authors concluded that (p.465)THe final analysis included 27 articles. Themeatesl to perceived
coercion were almost all negative. ... Coercion wammonly felt by patients as dehumaniZing

322 | eBel (2011a), p.453.

323 | eBel (2011b), p.807.
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Priebe (2009)At the same time, people living alone are mdkelyi to consider
their original admission justified, possibly becatisey particularly value the
company and social support during and after hdspate and, subsequently, have
a more positive view of that experienté.

Priebe (201Q)Patients living alone more often rated the adimisas wrong,
which may reflect their difficulties adjusting tioet confined space and the often
tense atmosphere with fellow patients and staff @rard. It may also be that
patients living with others had often experiencedflicts and tension with these
making the admission a relief and therefore thetricision in retrospedt®

An examination of the data underlying Katsakou®1(@) study shows that 7% of the
interviewed sample were homeless at the time ointfeeview which raises the question
as to whether the perceived satisfaction of preshobomeless subjects was with the
coercive intervention itself or with their no lomdeeing homeless. van Baars (2010) —
which was a Dutch study of perceived benefit follagvcoercive treatment — found a
high relationship between perceived benefit andélessnes¥®

It is of note that the format of the question pobgdPriebe (20167" makes n@xplicit
mention of coercion and thus precludes the coertatare of the intervention being
distinguished from the more indirect effects of pitadisation such as the provision of

adequate food and lodgings.

Criterion D:
The problems underpinning Criterion D were not atheto let alone addressed in any
of the surveys; the need for explication of thedibans that should comprise Criterion

D is clear and this omission is a serious failure.

C.3.4: The studies: conclusions
None of the surveys — Priebe (2009), Priebe (28h@)Katsakou (2010) — adequately

addressed, let alone satisfied, any of the cri#&yi8, C or D. Furthermore all of the

surveys aggregated their survey findings into rarigeder 5’ and ‘5 and over’; this has
the effect of masking those who strongly disagreEldus whilst an attempt might be
made to argue that Condition 1 of Subsection 3dlidsen satisfied, Condition 2 has
clearly not.

In conclusion, the surveys can offer but the basepport to any contention that,

considered generally, coercive psychiatric intetiegrs are of a relatively minor

3240p. cit.,p.52.

325 0p. cit.,p.184.

326 yan Baars (2010), p.1024At one year, 52% of patients evaluated their inmtany hospitalization as
beneficial. These patients were more likely thdmeless (odds ratio [OR]=4.13).”

327 priebe (2010), p.180Patients rated their response to the questiboday, do you find it right or
wrong that you were admitted to hospitaia an 11-point Likert scale ranging from 0 (eety wrong) to
10 (entirely right) ...
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seriousness which might be compared to the foréllyging down the mountain of the

climber suffering from altitude illness.

Section D: Can a coercive psychiatric intervenbersaid
to ‘destroy’ a subject’s personhood?

A thought experiment is first consideresubsection D Jland then modified
[Subsection D]2efore drawing a final conclusio8{ibsection DJ3

D.1: A thought experiment

As discussed earliereonid Plyushch was coercively detained and tremt@dSoviet
psychiatric hospital allegedly because of his maltopinions; in the event, he was
released and travelled to the United States anticpsésl both his own case and that of
fellow dissidents. A thought experiment which opesithe actual outcome of the
Plyushch case, may assist in drawing conclusiama the earlier discussion in this

chapter.

Imagine that Plyushch’s case had received no ptibhad that he had not been
released from hospital but had been detained amitively medicated with
antipsychotics, until his death. Years later,sea@cher examining the Plyushch file
discovered that his incarceration and coercivenreat had been based on an erroneous
psychiatric diagnosis. Bearing in mind not onlydhch’s lost freedom, his loss of
rights, his inability to challenge his diagnosisourt, his being viewed as ‘irrational’
and incapable of meaningful discourse but alsddse of his mental faculti&s by

virtue of the forced administration of antipsyclksticould one not say that his
personhood had beedéstroyed?

As noted earli€éf®, the term ‘destroyed’ does not imply that eveact of the original
has been obliterated, rather one means that altheeggiges of the original structure
may still be glimpsed, it is damaged beyond remistroyed. Understood thus,
Plyushch’s personhood could rightly be said to Haeen so grievously damaged as to

be destroyed®®

The existence of the political forces that decrébadishch’s committal might perhaps

mitigate this judgement in that his gaolers anccp@trists might have been aware of

328 Seesupra “I became drowsy and apathetic. It became diffimutead books. ... | was horrified to see
how | deteriorated intellectually, morally and ernooially from day to day

329 See the note at the beginning of this chaptehemnuse of the terndestroyed’

3301 e.where Plyushch’s lived experience (both to himaeli others) of being a ‘person’ has been
destroyed; more formally, Personhegg(in the subjective sense. Personhoag.sus),

Personhoog\w and Personhoggc are so subverted as to be destroyed.
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these circumstances and would not have regardea$inrational’ and beyond the
pale of sensible communication; but no such mitigatircumstances could arise in a

second thought experiment based on the Manweiter’ta

D.2: A second thought experiment

As a second thought experiment assume that Manweite not had the fortuitous
access to his hospital file that he had in fact ifezb, he would not have succeeded in
his legal action, indeed it is doubtful if his |égaoceedings could even have
commenced. In that event, Manweiler’s diagnosisabiizophrenia would have
remained on his file as would the erroneous assassiinat he presented a danger to
others; in all likelihood he would have been fortedontinue his medication — with all
its attendant, mentally deadening, effects [like@ambié (suprg] — until he died.

If, for the purposes of argument, such a scenarazcepted then if Plyushch’s
personhood could be said to be destrogefstiori, Manweiler's personhood would
also have been destroyed and even more thorouggatyRlyushch’s in that no such

mitigating circumstances existed.

D.3: Conclusion

Manweiler is not alone in being the subject of gchsatric misdiagnosis precipitating
coercive detention and treatment and many of thasesurely also be said to have their
personhood destroyed.

But is the existence of a psychiatnésdiagnosideading to a coercive intervention,
crucial to this conclusion? Namely, if a psych@ttiagnosis was correct could it also
lead to a destruction of personhood?

It is clear that cases exist where the destruaifgrersonhood preced&dany
psychiatric intervention, coercive or otherwiseislalso clear that psychiatric
conditions existg.g.Alzheimer’s or dementia] whose onset can be ptedife. by a
diagnosis]; but such cases are not in issue becaltiseugh the destruction of
personhood may have followed a coercive psychiattérvention, it was natausedoy
it. The conclusion that follows from the earliesaussion in this chapter is that cases
certainly exist where a subject’s personhood — lvkiaes substantially unimpaired
before any psychiatric intervention — was so grieslp diminished as to be destroyed
by a coercive psychiatric detention and the coeraministration of drugs such as

neuroleptics.

#13ee gpraand Appendix H.
32 3uch as a preexisting state of severe irratignafiinability to communicate.
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Conclusions

| am not yet born, console me.
| fear that the human race may with tall walls wailk, with strong
drugs dope me, with wise lies lure me, on blacksaack me, ...

| am not yet born; O hear me,
Let not the man who is beast or who thinks he id Gone near me. ...

Let them not make me a stone and let them notrsegill
Otherwise kill me.

Lines from a poem by Louis MacN¢éice

The development of the dissertation argument isnsansed inSection Athe

dissertation conclusions and proposals are giv&eation B

Section A: A summary of dissertation argument
A.1l: The problem

The focus of this dissertation is an examinatiothefvalidity of the justification
commonly offered for a coercive psychiatric intertien? namely that the intervention
was in the ‘best interests’ of the subject andfat the subject posed a danger to others.
The term ‘coercive’ (rather than ‘non-consensuialised to indicate an intervention

carried out against the explicit and contemporasexnjections of the subject.

A2: The gravity of some issues posed by coerciehsry

Before subjecting the phenomenon of coercive psyadhiintervention to any
philosophical or ethical analysis, it is usefuhtve some indication of its prevalence
and the effectiveness, or otherwise, of the (mdedyl) mechanisms which exist to
monitor its use or to enable one subjected to agftd coercive psychiatric
intervention, to seek redress. | have taken thmuBlé of Ireland as providing a
convenient background for discussing the prevaleficeercive practices in psychiatry
and the non—psychiatric mechanisms that exist$mupervision; this does not place
any constraints on the subsequent philosophicak#ridal analysis in that such a
discussion would transcend the particularitiesryf iadividual legal system.

! From ‘Prayer before Birth’ in MacNeice (1945), §.1

% The acts of coercive treatment being discussederéb sustained medical interventions and not to
isolated acts of restraint such as discussed imntheduction which included, for example, thateof
climber suffering from altitude sickness, beingcibly brought down the mountain; interventions lukt
latter type were termeduasi-coercive interventions'They are also discussed in SectiorirBrg).
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Numerical extent of coercive interventions

The number of individuals detained in Irish psytticahospitals is of a comparable
order of magnitude to the number detained in Ipgbtons subsequent to a criminal
conviction. For example, in 2004 over 3,000 werluntarily detained in psychiatric
hospitals whereas5,000 were imprisoned subsequent to a criminal iction; in

2009, the figures werarca 2,000 and 11,000 respectively.

Some othérlegal consequences of a coercive psychiatric getion

Despite the loss of liberty involved in both immenent and involuntary detention, the
attitude adopted by the Irish legal system towaed®es of psychiatric committal stands
in stark contrast to that adopted towards crimigeles where imprisonment is a
possible consequence; in the former, the couresrdefpsychiatric opinichand
manifest an unwillingness to subject it to critisafutiny; in the latter, the courts insist
on assiduously examining the evidence against amsad; they evince considerable
scepticism towards the unsubstantiated opinioqsasecutors and — being ever
mindful of the harm occasioned by the loss of kp@nvolved in a wrongful
imprisonment — resolve any doubt in favour of theused.
The contrasting attitudes adopted by the coursis manifested in other areas of the
law, for example:
— in relation Mental Health legislation the cowate unsympathetic towards
objections based on ‘technical’ breaches of the lalst in criminal matters,

they readily accede to such objections even intkess meritorious casés.

— in relation to civil suits: a plaintiff seekingdress for a wrongful or negligent
psychiatric intervention must first seek the leat/éhe courts before commencing
legal proceedings and, secondly, cannot succeedtaplishing simple
negligence but must prove that the defenddaténdant acted in bad faith or
without reasonable care® on the other hand, plaintiffs seeking redress for

medical non-psychiatric or other non-medical harsagfer no such barriers.

The justification generally offered by the counts its non-interventionist stance is that
committals under mental health legislation — intcast to imprisonment on conviction

— are essentially paternalistic in nature. Sutitudes are difficult to sustain in the

% |.e. other than the loss of freedom.

* In other than those criminal cases where a candfiexpert psychiatric evidence occurs; see, for
example, the O’Donnell case discussed in Chapter 4.

® For examplethe Judge Curtin child pornography case as disdussie Introduction.

®S. 73,The Mental Health Aq2001).
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presence of rates of radical misdiagnbefsthe order oR5%’ and of the not
inconsequential risk of iatrogenic harthat may be a consequence of psychiatric
treatment. In view of the less than glorious higtaf coercive psychiatry and the
brutality of some of its past practices, the uninghess of the judiciary to extend its
critical scrutiny to psychiatric coercion, standsnparison with the unwillingness of an
earlier generation of jurists to investigate det®@d in institutions such as the
Magdalene laundries — a reluctance which was aiifipd under the guise of

paternalism.

The unwillingness of the Irish courts to descentb'ithe arena’ and subject psychiatric
determinations to a critical scrutiny is peculiapsychiatry in that the courts readily
adopt a sceptical attitude towards medical testymomon-psychiatric cases, even in
cases where coercive treatment is contemplatddrasxample, the giving of life
sustaining blood transfusions to non-consenting\ah Witnesses. Such
unwillingness has the result that a legal challenge psychiatric diagnosis, to an
involuntary detention’ to forced psychoactive treatment or to an asse¥sofie
dangerousness is most unlikely to succéed.

The unwillingness to fully confront the gravity aestent of coercive psychiatric
practices is not restricted to the legal professiohnalso extends to psychiatry where —
as discussed in the Introduction — the conceptaércion’ is so underexplored in both
psychiatric journals and textbooks, and its exsenminimised, as to merit the
description ‘denial®?

Some of the terms used in relation to coercive Ipisyc intervention -e.g.

‘diagnosis’, ‘treatment’ — import an aura of pregsisand exactitude and of beneficence
that facilitate the adoption of paternalistic aitiés. As discussed in the Introduction, it
is necessary that this veil of words be puncturetithese terms must also be
understood in a wider sense as encompassing meat@niherebysome people are

picked outand, having been chosetthings are done to thémThe term

" A ‘radical’ misdiagnosis is a psychiatric misdiagis which precipitated a psychiatric committal in
circumstances where the committal would not othseviiave occurred. See Chapters 4 and 5.

8 See Chapter 4.

° See Chapter 5.

2 Though an involuntary detention can be challeriggde Mental Health Tribunals established under
theMental Health Ac{2001); these tribunals lack the power to revarserroneous diagnosis or
assessment of dangerousness.

1 See references to Hoggett (1990) and Keys (200Chapter 4.

2 Though there is evidence that this situation sngfing and that a new generation of psychiatrigts a
more willing to turn a critical gaze on the usecoércion in clinical psychiatry; see especially the
discussion in Chapter 7, Subsection C.3.2.
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‘dangerousness’ — especially in the context of pgydc risk assessments — is similarly

capable of importing a spurious aura of exactitude.

A.3: An informal sketch of the argument structure

The philosophical well-spring of the dissertatiogianent lay in an observation made
by Philippa Foot that the “.right to be let free from unwanted interfereids one of
the most fundamental and distinctive rights of paess a right which takes precedence
over any “.. action we would dearly like to take for his sakKe Such a perspective
clearly precludes any attempt to justify a coeréntervention in terms of the ‘best
interests’ gsimpliciter of another. In her essay, Foot did not elabovatéhe meaning
of the term ‘person’ but implicitly differentiatdzbtween it and the term ‘human’ as is

evident from her discussion of vegetative statepst™

To assist in the formulation of the dissertatioguament it was presumed that the term
‘person’ could be defined by a set of necessarysaffiicient conditions of which
‘minimum levels of rationality’ and ‘ability to comunicate’ were the only conditions
relevant to the formulation of justifications favarcive psychiatric interventions. This
presumption was explicated into a number of potdfawhich provided a foundation
for the development of the dissertation argument.

The formal adoption of these postulates was esdlrai heuristic device to enable the
capture of a problem which has shown itself to éigularly elusive; it permitted the
development of a logically rigorous analysis ofgibke justifications for coercive
psychiatric interventions where, once the initieps are accepted, the argument
proceeds along a well-defined path where the pleseltjections are tightly constrained
— a considerable gain in a field where many argusare open to being derailed by
innumerable side winds with the resulting discussjaickly becoming inchoatg.

13 See Foot (1977), p.102.
bid. p.111. See Introduction.
15 See Chapter 1:
Postulate 1Personhood can be defined by a set of necessdrgudicient conditions which
include criteria as to minimum levels of ratiomalitnd ability to communicate.
Postulate 2From amongst such sets of conditions, a set isasheuch that the only conditions
relevant to justifying a coercive psychiatric imention, are ‘rationality’ and ‘ability to
communicate’.
Postulate 3[Foot (1977)] The ascription of personhood contergyhts-cluster the most
fundamental of which is ‘the right to life’; a keyement of the right to life is the ‘right to be le
alone.’
16 For example, in arguments based on autonomy, tiinjecto a coercive psychiatric intervention on the
grounds that it damages the autonomy of the subg@tbe met with the riposte that the goal of the
intervention is to ensure that (after successaadtment) a more securely grounded autonomy can be
established; the speciousness of such argumemisris readily apparent when translated into thetipali
field as when a country decides to invade anotherder to replace its government by one more
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Once established, the argument can, | believegdeest and restructured to sit on

broader foundations. However this is a task fatlaer day.

The postulates have as a corollary that the taddram action against a subject on the
grounds of their ‘best interests’ and which haa asnsequence, the ‘destruction’ or
‘grievous diminishment”, of the personhood of the subject, can only bfied if at
least one of the necessary and sufficient conditfonpersonhodd have not been met
which — in relation to a coercive psychiatric imemtion — means that either the
rationality criterion or the ability to communicatgterion must have been breached
prior to the intervention.

In decisions by the Irish courts to dismiss chajento coercive psychiatric
interventions, two issues are often commingledn{@gaousness’ and ‘paternalism’.
The conflation of these issues severely compromigésot precludes — a rigorous
analysis of the legal, and ethical, principles 8ftaduld govern coercive psychiatric
interventions. In order to forestall such a depeient, the dissertation argument was
structured into three stages:

Stage iexamines coercive psychiatric interventions utakemsolelyin the

interests of the subject;

Stage 2examines coercive psychiatric interventions utadkemsolelyin the

interests of others;

Stage 3examines coercive psychiatric interventions utadkemn on mixed

grounds -t.e. both in the interests of the subject and in therests of others.
The argument proceeded on the basis that though soarcive psychiatric
interventions might be of such a minor nature dsetcomparable to the case of the
climber with altitude sickness being forcibly brétiglown the mountain [these were
termed guasi-coercive interventiofjsothers could be of a level of gravity and
intrusiveness as to amount to the ‘diminishmenttestruction’ (nfra) of the
personhood of the subjejé’tthat this was indeed the case was establishetiapt€r 7.
The analysis of the possible justifications fortsugerventions is dependent on which
of the Stage 1, 2 and 3 arguments is being evokddvél be discussed below.

autonomous and independent; however, an ‘autonarhigh exists at the will of another can no longer
be called ‘autonomy’.

" See the discussion of these terms in the Intrémtueind Chapter 1.

8 n the sense of Personhegg

9 The various meanings of the term ‘personhood’ Hamen discussed in the Introduction and Chapters 1
and 7 where the terms ‘diminishment of personhawmd! ‘destruction of personhood’ have also been
explained.
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The absence of adequate data — on, for examptes,afpsychiatric misdiagnosis —
raised considerable methodological problems abuarstages during the analysis.
Viewed from a more abstract perspective, the proldencerns the choice of default
presumptions and implicitly poses the questlarcase of doubt, in whose favour or in
what manner, or based on what principles shoulddinabt be resolveéd The principle
adopted in the dissertation, was tReecautionary Principlewhich is to the effect that
once the possibility of a harmful outcofhas been established, the probability of its
occurrence should not, in the absence of furthigleexce, be assumed to be minimal but
that the burden of proof be reversed and the hskisiken to be the higher of the

available risk estimates.

A.4: Outline of the development of the dissertaticgument
A.4.1: The development of the Stage 1 argument

The problem posed by the Stage 1 argument wasatmier how a coercive psychiatric
intervention undertaken solely on the grounds siilgiect’s best interests, could be
justified if it resulted in the destruction, orgvous diminishment, of the subject’s
personhood; that such cases existed was demouistraseoutlined above, the
justification must be based on showing thaor to the intervention, the subject
manifested a level of irrationality or inability tmmmunicate sufficient to put his
personhood in jeopardy.

The argument was developed in relation to thematity criteriorf* and first sought to
determine the level of irrationality §l that psychiatrists would regard as a threshold,
the crossing of which would be sufficient to pretfe a coercive intervention. Once
this level was established, it could be comparetl tiie level of irrationality sufficient
to put personhood in jeopardyi]land the adequacy or otherwise of the purported
justification would be immediately evident.

In seeking to determine,lan examination of psychiatric journals and texisowas
undertakeff to determine how clinical psychiatrists used vent‘irrationality’ in the
context of a coercive intervention; it was conclideat not only is it not generally used
with any degree of precision or awareness of ptessibances of meaning, but its usage
is essentially colloquial.

An examination of clinical psychiatric practicergiation to the concept of ‘delusion’

offered an alternative approach to determiningnlLthat firstly, a delusion is widely

20} e. a psychiatric misdiagnosis or iatrogenic illness.
2L An argument based on the ability to communicaiterion would have a similar structure.
22|n Chapter 2 and Appendix N.
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considered to be a paradigm of irrationality antbsely, the diagnosis of delusion is
often regarded as sufficiénto precipitate a coercive psychiatric interventidthe
conclusions drawit were, however, that the clinical diagnosis of digln (by virtue of
the use of the justifiability criterion) often oaced in circumstances not in accord with
the diagnostic criteria for delusion as specifiedhie diagnostic manuals suchSM-

IV (2000) and, furthermore, that that a diagnosisetdision does not necessarily imply
that the subject evinceghy irrationality let alone sufficient to put persomtbin

jeopardy.

It was then sought to attack the problem indirecthmely to see whether psychiatric
determinations in other areas of their claimedgssional expertise e-g. psychiatric
diagnosié®, assessments of the evidence base for psychiasitnent® and

psychiatric assessments of dangeroushesmanifested a reliability and accuracy that
was such as to inspire confidence in their profesdiassessment that a subject was

manifestly irrational.

An examination of psychiatric diagnostic practié@snd a poor level of reliabilify,

and that many of the diagnostic categories werpiettionable validity. Moreover, the
rate of radical misdiagnosisd. a misdiagnosis which precipitated a coercive
intervention which would not have occurred in thsence of such a diagnosis) was

estimated to be of the order of 25% of all suchrciwe interventions.

An examination of psychiatric treatment practidesveed that many supposedly
evidence-based studies supporting the psychiatgmi for example, antipsychotics,
were deeply flawed and that psychiatrists maniteatesluctance to changing their
prescribing habits in the face of authoritativecdigfirming evidence relating to the

safety and efficacy of the drugs in question.

These results — and similar results (&) in relation to psychiatric assessments of
dangerousness — suggests that psychiatric detdromsaf irrationality are unreliable
and that, consequently, a psychiatric assertionatisabject manifested a level of
irrationality sufficient to put his personhood @opardy, is also unreliable. It also

follows that justifications for coercive psychiatinterventions which are based on

2 E g.Fulford’s (2006) discussion of delusions of jeapu [See Chapter 3].

24 See Chapter 3.

% See Chapter 4.

26 See Chapter 5.

27 See Chapter 6.

28| am using the term ‘reliability’ in its usual nm@ag; it has, however, become usual in psychiatric
discussion of diagnostic practices to use it asmnggconsistency’. [See Chapter 4 antta]
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psychiatric assessments of the level of irratiapafianifested by the subject, may be of

doubtful validity.

A.4.2: The development of the Stage 2 argument

The problem posed by the Stage 2 argument waséssisvhether psychiatric
determinations that a subject posed such a lew#diogerousness to others as to require
his detention, are reliable.

It was concluded that the error rate encountereldarpsychiatric assessment of
dangerousness has been estimated as being bet@fesn@ 93% depending on the
criterion used to define ‘violence’ and that the o$ such assessments has been
advocated by some eminent academic psychiatristsapheared to be either unwilling
or unable to appreciate either the high rate afrénvolved in psychiatric risk
assessment or the extremely serious consequeraesight befall anyone subjected to
such an erroneous assessment of dangerousness.

It was also concluded that the fact that other sulggs who posed a provably higher
risk of violence to others(g.through drug or alcohol dependence) than thosehalo
a psychiatric history, were exempt from detenfibwas such as to amount to a

diminution of the personhood of the latter and dowdt be justified.

A.4.3: The development of the Stage 3 argument

The Stage 3 argument is only of relevance in sanatwhere a coercive psychiatric
intervention cannot be justified:
- on the grounds of manifest irrationality of a degseifficient to permit a ‘best
interests’ intervention &e. a Stage 1 argument; or
- on the grounds of manifest dangerousness to otti@rslegree sufficient to permit
an intervention under a Stage 2 argument.
In view of the fact that psychiatric assessmenisrafionality and dangerousness are so
imprecise, the conclusion can only be drawn thatsituation is such that a psychiatrist
feels unable to justify a coercive interventiontiba@ grounds of either irrationality or
dangerousness (considered singly) then any attenjpstify it under an amalgam of

both should be dismissed out of hand.

29 See, for example, thdental Health Ac(2001), S. 8(2):
Nothing in subsection (1) shall be construed abaiging the involuntary admission of a person
to an approved centre by reason only of the faattttie person
... (c) is addicted to drugs or intoxicants.

[See also Appendix A].
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In conclusion, if a coercive psychiatric intervemnticannot be justified by a Stage 1
argument nor by a Stage 2 argument, then the casinalunust be drawn that it can have

no justification.

Section B: The dissertation conclusions and prdposa

This dissertation was in the nature of a propaeciedte. an attempt to lay bare the
problem’s underlying structure, to disentanglevésous strands and thus enable its
complexity to become manifest; accordingly the dasions are more in the nature of a

‘bringing to light’ aspects of a problem, ratheathan offering of full solutions.

B.1: Conclusions and Proposals: Philosophy of P&gtch
B.1.1: Conclusions: Philosophy of Psychiatry

Papineau’s admonition to his professional philosogdtcolleagues that they desist from
using common sense as the benchmark for testingspiphical theories has been noted
in an earlier chaptef this warning is of even greater importance intrefato the
philosophy of psychiatry in that many of the nowegted ‘abuses’ of psychiatry — or,
more accurately, ‘psychiatric abus&s* occurred because what are now seen as acts of
eccentricity or of social or political dissent, wahen regarded by psychiatry as
pathological behaviours which possibly resultedaercive intervention.

Many professional philosophers appear to showe lgtvareness of the possibility of

such consequences; Wolfgang Blankenburg, for exanstates:

Common sense can be defined as practical undenstamapacity to see and take
things in their right light, sound judgment, or m@y mental capacity. ... In
schizophrenia, however, there seems to be a tidieatlmn of common sense
involving a loss of hatural self-evidencé Even in premorbid states, such
persons often lose both the sense of tact andbihty &0 "take things in their

right light."32

In a world where coercive intervention was an redédy unknown adjunct to clinical
psychiatric practice, no objection might be raiged phenomenological analysis such
as Blankenburg's, but this is not the world in whige find ourselves and to, even
tentatively, proffer a deficiency of common senseanarker for psychiatric illness and
thus as a possible identifier for coercive psychiantervention, indicates if not an
abdication of responsibility, a level of blindneswards the possible consequences of

one’s utterances.

30 see Chapter 3.
31 See Appendix G.
32 Blankenburg (2001), p. 303; see also Appendixdrthr discussion of ‘orthodoxy’ in Chapter 3.
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Blankenburg’s oversights pale into insignificaneeomparison with those such as
Professor Hansen (a professor of philosophy andralmer of the Executive Council of
the Association for the Advancement of Philosophy asytRiatryy who — as quoted in
the Introduction — spoke of:

— The biomedical model is now the way things amedio psychiatry; ... Once
something becomésormal sciencé there is no time for philosophical debafés.

— ... the amazing work that philosophers have done t&hore up psychiatry
against attacks by those who claim it a pseudaseie..3*

— The hope is that philosophers and psychiatrastsfarm a partnership to
counteract the growing critics of the fiefd.

Hansen'’s attitude surely embodies an abdicatidgheofole proper to a philosophy of
psychiatry, namely to critically scrutinise psydhyeboth in its theory and practice;
philosophy should not be the handmaiden of psyghiatill less its apologist.
Hansen’s short-sightedness in so far as it retatpsychiatry is all-embracing; other
philosophers exhibit a less extensive myopia, thaum less worthy of criticism. Two
such examples are:
— Freedman (2007%)who argues that one who claims to be a victimeatal
abuse by her father but who can recall no evidedétils, should be believed by
virtue of,inter alia, the ‘universality of the everydayness of sexual violence
Freedman is either unaware of, or oblivious tofétoe that, placing full credence

in the testimony of the daughteecessarilycondemns the father.

— Berrios (1991) who seeks to categorise psychideiusions asempty speech
acts'®” and Read (200%)who classesitnpenetrable cases of schizophrér(ia
words which carry a disturbing echo the Nazi slog#éa unworthy of life’) as “...

despite appearances, of no sense, no form oilifall.” >

Statements such as these, seem not only unworiblyiloEophy, but egregiously
irresponsible when set beside studies such asrBibéivhich cast doubt on the

reliability of psychiatric assessments of incohegror Kingdon (which found that

¥ Hansen (2007), p.3.

* bid.

% Ibid., p.5.

% See Chapter 3.

37 0p. cit.,p.8.

38 See Chapter 3.

%9 Op. cit.,p.115. [Emphasis in original].
“? Ribeiro (1994); see Chapter 2.
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nearly half of psychiatrists surveyed consideredrtisdiagnosis of schizophrenia in

black people, to be commoft.)

As discussed in the Introduction, Olofsson in aaogical analysis of the regulation of
professions such as medicine and psychiatry, arthatcelf-regulation was inadequate
and that the presence of a strong countervailingefaas required in order that these
professions be sufficiently held to account; phojasy — especially the discipline of
philosophy of psychiatry, is eminently suited tangethat countervailing force yet, in

its present incarnation as an apologist for psyghi# cannot fulfil that role.

B.1.2: Proposals: Philosophy of Psychiatry

(i) Whereas lawyers may seek to defend specifividdals against particular
psychiatric trespasses; the philosophy of psych&itould take upon itself a
similar, but more abstract, role; its focus beingptthe individual trespass
occasioned by a particular coercive psychiatrierwgntion, but — the
reconceptualisation of psychiatry in such a matim&trthe safeguarding of the
personhood of those whom psychiatry treats, becaiparamount importance;
the goal being that no longer may psychiatry stcalised of treating those with

whom it interacts asrfon—persorisor “objects”*?

More specific proposals are that the philosophysyfchiatry should :
(ii) relinquish its seemingly dominant, reflexivedgferential role towards
psychiatry, its practices or its claim to sciestdtatus and reclaim the intellectual

independence characteristic of the discipline atogbphy;

(i) recognise that the use of coercion in psytiyigaises profound ethical
guestions which require meticulous scrutiny andnags justification and that in
attempting to answer such questions, the philosopipgychiatry must ‘cross the
threshold’ and examine at first hand the mechanisirexeby ‘people are chosen’

and ‘things done to them’ in the name of psychiatry

(iv) recognise the seriousness of the consequehaemay flow from unbridled

speculation and temper its more extreme tendefeigs'no from of lifé

(supra).

1 Kingdon (2004); see Chapter 4.
42 See Luhrmann (2000%\pra who has described biomedical psychiatry as fisiean attitude to those
it treats as beingohly as the detritus of a broken br&in
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On a wider note, may | tentatively sugd@stpossible avenue whereby the manifold
problem&? concerning the definition of delusion (and theslo§ personhood that may
be consequent on its diagnosis) may be put on a semure footing; the suggestion

draws on the writings of Wittgenstein and Strawson.

Though the claims of orthodoxy are, in relatioritte diagnosis of delusion, so
overweening as to be insupportabi¢here is a core idea which is defensible and which
would be useful in the construction of an adeqdateition of delusion. This core is
best expressed by the metaphor of tiinet bed which Wittgenstein develops in his
On Certainty® to describe those propositions which are the l#don which social
interaction is constructed. It is not possibleléabt such propositions; a refusal to
accept such propositions is tantamount to excludmegelf from society and the
possibility of social intercourse.

An analogy may assist: various mathematical disegl (such as geometry and set
theory) are developed on an axiomatic model wheeetheory is constructed from a
given set of axioms by a process of deduction. pditicipate in the theory one must
necessarily accept the axioms; this acceptanceoterjustified from within the theory
because the axioms are the very precondition ®e#istence of the theory. Any
attempt to cast doubt on these axioms must nedgdsamade from outside the theory,
in some higher or meta-theory.

Wittgenstein usage of bedrock propositions in disiuwg a particular culture is similar
to the usage of axioms in discussing set theoey, #1e beyond justification from

within that culture:

But I did not get my picture of the world by sayisig myself of its correctness;
nor do | have it because | am satisfied of itsedrress. No: it is the inherited
background against which | distinguish between & false”’

But that means | want to conceive it as somethiatjlies beyond being justified
or unjustified; as it were, as something anifffal.

To refuse to acknowledge such propositions is tduele oneself from society:

I, L. W., believe, am sure, that my friend hasniwdast in his body or in his
head, even though | have no direct evidence ofenges to the contrary. | am
sure, by reason of what has been said to me, of Miteve read, and of my

“3 Subsequent to writing this section, | found thas$(1994) had also drawn on the writings of
Wittgenstein in seeking to clarify the concept efusion.

4 See Chapter 3.

“5 See Chapter 3 and Appendix E.

6 See Wittgenstein (1969), p.15e.

47 Op. cit.,para. 94.

8 Op. cit, para. 359.
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experience. To have doubts about it would seemeaanadness — of course, this
is also in agreement with other people; bagree with therft’

Wittgenstein’s ideas are of especial interest &t the connection between the doubting
of these bedrock propositions and the loss of péisad is clear, especially when allied
with Strawson’s concept of ‘person'.

Strawson argué%that personhood arises through a process of nitytbetween two
individuals when each 'sees himself' in the ottier;denial by one such individual of a
bedrock propositiong(g.by believing that the other individual actuallysteawdust in

his head) would effectively subvert the arisingtef requisite mutuality and thus

preclude the ascription of personhood.

B.2: Conclusions and Proposals: Psychiatry

A scenario

Consider the following scenario: X who has beerdiaignosed with schizophrefta

and in consequence of this diagnosis been invaiiyntietained and coercively treated.
X’s protest against his diagnosis is unlikélio be considered on its merits but rather
will be interpreted as being a denial of his illsiethis ‘denial’ may become new and
independent evidence of the supposed correctnehs ofiginal diagnosi® X having
been coercively medicated with antipsychotics,esfside effects which may mimic
psychosis® thus making the reversal of the original misdiagis@ven more unlikely.

The effect of sustained administration of antipsjids may cause obesity, diabetes and

an increased risk of stroke and heart diséas€s brain may also be damag#&dlt is

4% Op. cit, para. 281. [Emphasis in original].

®0 According to Strawson the concept of person isipive and cannot be defined in terms of other,enor
basic, concepts; the ascription of personhood ssipte only .. because | am a person amongst others.
[Strawson (1963), p.103]

Support for such an approach can be garnered tieratymology of the word ‘person’ which links it to
‘persona’meaning the ‘mask’ or role that an individual wegr society. Such a mask embodies a
template for how an individual should act so thaees may be generally able to predict his respotse
typical situations; the coherence of a societyeigethdent on the existence and constancy of sucksmas
To act in an unpredictable manner — to jettisorioeecial mask — is a possible definition of irogmlity;

it would have, as a consequence, the possibleofgssrsonhood and this opens up another avenue for
investigating the link between personhood, irradliip and mental disorder. See also Wittgenstein
(1998):“Madness doesn’'t hav be regarded as an illness. Why not as a suddaore or lessudden

— change of charactet{p.62e), [Emphasis in original].

*1 The rate of misdiagnosis of schizophrenia has kesémated as being of the order of 25% [See
Chapter 4].

2 See the Witztum papers discussed in Chapter 4lseehe Rosenhan experiment discussed in Chapter
4 and the Juklergd case discussed in Appendix G.

°3 See Chapter 4 and Amador & Strauss (1998)work with patients with schizophrenia, denial of
illness is so common ... that it has become integralr concept of this disordér.

54 See Appendix L where Stalman (2002) indicatesttr@severity of the extrapyramidal symptom of
akathisia (internal restlessness) may be of siggvarity as toc¢linically mimic psychosis.”

%5 See Appendices J and L and, in particular, Ya2809):
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likely that these medical conditions will not ordg left untreated by psychiatrists, but
ignored®’ Furthermore, it is extremely unlikely that thegh) legal system can provide

X with mechanisms to enable his situation to beedied.

In discussing the situation of a Soviet dissiderangfully detained in a psychiatric
hospitaf® Bloch & Reddaway (1984) commented thathe prospect of being placed
compulsorily in a psychiatric hospital as a healfigrson is so ghastly as to be almost
unimaginable’®® One might pose the rhetorical question as to hérdt is any less
ghastly when a scenario such as outlined in theiqguie paragraphs, occurs in a

Western European psychiatric hospital some 20 Jates?

The Manweiler cag8 which by an unusual concatenation of circumstacaese before
the Irish courts in 2005, concerned an individuabwvas wrongly diagnosed, wrongly
committed, and wrongly medicated for a period climsten years and to an extent that
he described the effect of the antipsychotic meiinaas rendering him like a

“zombié.

The case is of interest here — not for its indigidtircumstances — but for the manner in
which it was perceived by a group of eminent Igslychiatrists who discussed the case
in an extended radio interviéhsubsequent to the court verdict in favour of Maiteve
The only note of regret expressed by these psydtgmtvas for the psychiatrist who

had wrongly committed ManweilerOne wonders about the charitableness or the
fairness of such a cross examination of a man whetired”®? To them, the fact that

the psychiatrist in question had considered hintseife acting in the ‘best interests’ of

Antipsychotics are, at times, cruel drugs. Someseahaking, salivation, restlessness, infertility,
stiffness, agitation, and frail bones; others calsesity, somnolence, and increase the risk ofthear
attack, diabetes, and stroke.

°¢ Research on the link between antipsychotic usebasid damage has reached no consensus and

suggestions of a direct link have been stronglytesied; though Ho (2011) found evidence for such a

link and concluded thatViewed together with data from animal studies, study suggests that

antipsychotics have a subtle but measurable infltaean brain tissue loss over tirhe.

Goff (2011) suggests that Ho (2011) may have urstienated the loss of brain tissue. Goff noted that

monkeys treated with antipsychotics over a perio@7 months, lost roughly 10% of their total brain

volume — a finding which offers stromgima facieevidence that the use of antipsychotics itgedf (

separate from the effect of any psychiatric illesises brain damage.

" See Appendix L and also Beck quotetpra
The most stunning finding was that psychiatristelte ignore life-threatening, treatable medical
conditions in patients presenting for treatmenhwithizophrenia. Of patients entering the study,
45% had untreated diabetes, 89% had untreatedlipjgdemias and 62% had untreated
hypertension. ... [CATIE] did expose a woeful stamdiarthe medical management of
schizophrenia offered by psychiatrists

°8 See Chapter 7.

%9 Bloch & Reddaway (1984), p.29; see also Chapter 7.

0 See Appendix H.

Z; See Browne (2005a) excerpts from which are giveAgpendix H.

Ibid.
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Manweiler, was sufficient to exonerate him fromldiime. Such attitudes offers scant

hope that cases such as Manweiler's might not moatio reoccur.

Though many of the dissertation conclusions anggsals in relation to psychiatric

practice are implicit in the above scenario, théywow be stated more explicitly.

B.2.1: Conclusions: Psychiatry

Inadequate Data

() (In_relation to Ireland: The maintenance of complete, accurate and wate

records in relation to coercive psychiatric inteniens is an obvious precondition
for the monitoring of such interventions; yet suaeta has been found to be
lacking® in relation to medical not&8 diagnosis$?® treatment?® treatment plan®’

injuries to patient&® and non-compliance with legal regulatidfs.

(i) (Generally: Data in relation to psychiatric misdiagnosis atrogenic harm
consequent on psychiatric treatment is extremaditdid; this compounds the
difficulty of estimating levels of misdiagnosisclnding radical misdiagnosis and
unwarranted psychiatric pre—diagno$is.

To obviate these difficulties, it was necessartatkle the problem indirectly by,

%3 This refers to practices in Irish psychiatric hitap.
54 See Appendix infra:
The Inspectorate is concerned about the adequatguality of medical note taking ...
particularly to consultant inputs both on, or shoafter, admission to hospital and subsequent
clinical reviews and progress. [Walsh (1998), pp.]3-
% See Chapter dupra “Unfortunately, 15% of residents had no diagnostaneed. This is due in large
part to the practice in some inpatient facilitielsnmt recording a diagnosis until dischargMHC
(2005), p.40].
% See Appendix infra:
... drug prescribing in some locations is often a#oit and made without regard to appropriate
clinical diagnosis. ... In some instances, the @iptons had not been reviewed for some
considerable time. [Walsh (1998), pp.3-4.]
See also Chapterdhpra a report on St. Luke’s Hospital, Clonmel foundtthOn the day of the
inspection, the Inspectorate had serious conceeganding the care and treatment of residents in St.
Bridget's Ward and St. John’s WatdMHC (2008a), p.2]
57 A report on the acute psychiatric unit at the Matespital in Dublin, stated:
It was disappointing to note that for the pastéhrespection reports there had been only minimal
improvement noted in the provision of individuate@lans and therapeutic programmes.
The Irish Times (2009). ‘Behind Closed Doors: Egtsaof reports from the Inspectorate of Mental
Health Service on psychiatric facilities during 200The Irish Times28 December.
®8 See Chapter 6 concerning a report [MHC (2009)] aitegations of ill-treatment of patients in two
mental hospitals in County Tipperary.
%9 Report on the Mater Hospitaupra):
Non-compliance with the rules on the use of meatsmistraint, seclusion and ECT was of
concern and was in breach of the rights affordegsalents as part of the Mental Health Act,
2001.
70.e.the stage prior to actual diagnosis when it iedrined that a subject is ‘mentally ill’ [See Chapt
4].
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for example, the use of the Precautionary Prinéi@lad (in relation to the extent
of inappropriate involuntary committal) an analysisomparative statistics.

On the limited occasions when research on the erfgrsychiatric misdiagnosis
is conducted, it tends to underestimate the problStone (2005) — which was the
only result of a full text search for occurrences @f trm ‘psychiatric
misdiagnosis’ in th@ritish Medical Journabver a period of 25 years —is a
particularly egregious example; the study souglastimate the misdiagnosis of
conversion symptoms, yet was grievously deficiethbn its methodology and in

its conclusiong®

Normalcy
(i) The concept of normalcy, whether understood psychological ideal to be

strived for or as a statistical construct, is ppoesearched within psychiatry with
the result that the term is often used as beitlg hitore than a synonym for social

conformity.”*

(ii) Deficiencies in the understanding of mentatmalcy has as a necessary

consequence, that the understanding of mental logthés deficient’

Diagnostic categories

(i) The choice of diagnostic categories appeasotoetimes embody a level of
informality76 that shows scant awaren€dsr the consequences of diagnosing a

subject as being mentally ill.

"l See Chapter 1.

2 See Chapter 4 [aridfra] where the extremely wide variations in ratesmafaluntary committal, were

discussed.

3 Stone (2005) is discussed in Chapter 4.

* See Chapter 3 and, in particular, Wiggins & Schav&r999):
American psychiatrists rarely study mentally heajeople. ... Psychiatry lacks a conception of
healthy mental lifei.e., it lacks an understanding of psychological ndaypaAs a result, most
aspects of patients' lives are perceived in patiicéd terms. ... There exist large numbers of
mental health experts ... who are prepared to misdisg nonconformity as a mental disorder.

See also Frances & Spitzer (2009) [Chapteugrd who criticised the DSM5 draft forfeen insensitive

to the great risks of false positives, of medidadjnormality, and of trivializing the whole con¢eyd

psychiatric diagnosi$

> See Chapter 3, 4 and Appendix E.

See also Angell (2011a); Marcia Angell (the ex Bditn—Chief ofThe New England Journal of

Medicing has criticised the apparemaging epidemic’of diagnosed psychiatric illness:
A large survey of randomly selected adults, spatdy the National Institute of Mental Health
(NIMH) and conducted between 2001 and 2003, fohatlan astonishing 46 percent met criteria
established by the American Psychiatric AssociatfdPA) for having had at least one mental
illness within four broad categories at some timéheir lives. ... Most met criteria for more than
one diagnosis.

8 See Chapter 4(prd: “... one criterion was dropped because a workgroup memiped up with ‘|

do that sometimes.[Ritchie (1989) p.698.]

" See Chapter 4 and, in particular:
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(i) Though diagnostic criteria are reported in gsychiatric literature as
permitting high levels of reliability, this is meading in that the term ‘reliability’
is being used as a synonym for ‘consistency’; tlueial concept of validity often

receiving scant attentiofi.

Diagnostic practices

(i) The rate of misdiagnosis of schizophrenia (eadsequentl§f of radical

misdiagnosis) is 25%.

(i) Whether due to a misplaced allegiance to msienal colleagues or to hubris,
psychiatrists manifest an unwillingness to coné®the not insubstantial
possibility of radical misdiagnosis; in consequeppgestations against a
coercive intervention from one who has been (wrgndiagnosed are likely to be

not only dismissett but regarded as further evidence of mental illféss

(iii) Clinical psychiatrists sometimes employ diagtic criteria other than those
specified in the diagnostic manuals; this occumsegkample, in relation to the use
of the justifiability criterion in the diagnosis delusioff® and as a result, the

mounting of a challenge to such a diagnosis isglawith difficulty.

— the trenchant criticisms of Allen Frances who weschairman of thBSM-1V Task Force;
Frances (2010) suggested that in relation to S0BM&-V[draft] diagnostic categoriesThe false
positive rate would be alarming — 70%.
— Spitzer and Frances who in a letter to the ARdted:
The suggested subthreshold and premorbid diagnosesuld add tens of millions of
newly diagnosed "patients" — the majority of whomuid likely be false positives
subjected to the needless side effects and expémEatment. [Frances & Spitzer (2009).]
8 See Chapter 4.
See also Angell (2011b); Angell has criticised saalsage as being misleading:
... reliability is not the same thing as validity elRbility, as | have noted, is used to mean
consistency; validity refers to correctness or sim@ss. If nearly all physicians agreed that
freckles were a sign of cancer, the diagnosis wbaltteliable,” but not valid.
9 See Chapter 4.
8 Or where misdiagnosis is conceded it is attribtesther psychiatrists [see the discussion concerning
Kingdon (2004) in Chapter 7].
81 See Chapter 4 and, in particular, the discussidheoRosenhan experiment; see also the Juklersad ca
discussed in Appendix G; both describe the sitnatrtbere prior to release, a subject must disavaiv th
earlier claim that their psychiatric diagnosis warrect. A not dissimilar ritual was requiredSxviet
dissidents [see Chapter 7]:
“Release requires recantatibmight well be their slogan ... &dmit openly and officially to the
doctors that you were sick — yes, | was ill, yedigh't know what | was doing”..[Bloch &
Reddaway (1984), p.28].
A similar acknowledgement of the correctness oif tbenviction, is usually required of those seeking
parole from prison; see, for example, the reporfbierhard (2010) which is discussed in Chapter 4.
82| e. ‘denial’.
8 See Chapter 3.
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Coercive practices

(i) There appears to be a level of denial withiadeamic psychiatry of the extent

to which coercion is used in psychiatric pracfite.

(i) The extremely wide variations in rates of itwatary committal® (for
example, forty seven fold between EU countriesjcaies that the rate of

psychiatric misdiagnosis precipitating coerciveigention, is substantial.

(iif) There is a lack of awareness amongst psydbktatthat a psychiatric
intervention which depends on the use of coernmressarilycauses harm which
is not ameliorated by the fact that the interverpegchiatrist sincerely believes

the intervention to be in the best interests ofsthigiect.

Psychiatric treatment8

(i) By analogy with the forcibly taking a climbetw is suffering from altitude
sickness, down the mountain (a coercive act whittfough a trespass — is
nonetheless of a minor nature and is without danfjdamaging personhood), it
was recognised that some psychiatric forcible ugetions — which were termed
‘quasi-coercive interventiod — might similarly be regarded as of a minor nature
and devoid of the possibility of damaging persortho®here is considerable
difficulty in attempting to demarcate the boundbaegween such ‘quasi-coercive
interventions’ and coercive psychiatric intervensavhich put personhood under

threat of damage, however some tentative indicaang be suggested:

8 See Introduction, though see Chapter 7 Subse€tigi2 in relation to changing attitudes .
8 See Chapter 4 where the following conclusion wasvd:
The extremely wide variations in rates of involugtaommittal:
— within Ireland (four-fold);
— between Ireland and other EU countries (thirtdah-greater than the lowest; the highest
was three-fold greater than Ireland);
— between EU countries (‘forty seven’-fold);
— between Scandinavian countries (seven-fold);
are such as to be indicative of a lack of awarengéssn European clinical psychiatry of the
seriousness of the consequences that such anenteny may entail and the consequent
requirement for adequate, rigorously assessedfjgason.
Such extreme differences in the prevalence raté@svofuntary psychiatric detention provides
prima faciegrounds for concluding that, across Europe, thee aapsychiatric misdiagnosis
precipitating coercive intervention, is substantial
8 The conclusions in the following subsection hagerbdrawn from Chapter 5; Appendix | (latrogenic
harm and misdiagnosis in general medicine); AppeddPharmaceutical company influence on
psychiatric research); Appendix K (Problematic aspef antidepressant research) and Appendix L
(Problematic aspects of antipsychotic research).
87 As discussed in the Introduction, to name sudérigntions by a term such gmternalistic’ risks
masking the fact that — in Foot's analysis — thiegpass against justice and furthermore risks icartpe
implication that interventions are permissibleniéy are undertaken for paternalistic reasons. &uch
conclusion would be diametrically opposed to Foatialysis and the standpoint being adopted in this
dissertation accordingly such interventions armést ‘gquasi-coercive interventiohso that both the
coercive nature of the intervention is patent dhésfact that they are permissible only becausdetel
of coercion employed is minor and tightly circuniked.
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(a) The brevity of the intervention is no guararttes it should be regarded
as being of a more minor nature; this is clearlgreglified in the brief but
forcible, intubation of Catherine Shinsuprg).®

(b) A distinction made by Katsakou (20ibhetween éoercion and
‘perceived coercion’ would appear to be of especial relevance:

... when patients perceive procedural justice (thatvhen their
opinions are heard and taken into account ...) aeldoiersuaded
rather than forced or threatened, they feel lessoeal, even under
objectively coercive circumstanc¥s.

(c) Building on Katsakou’s distinction, the morsubject is treated as a
responsible person and not — in Luhrmann’s wosdgr@ — “only as the
detritus of a broken brainthen the lower the level of perceived coercion.
Binswanger $uprg®? and Oury and Mordiniiifra)®® might well be taken as
exemplars of the requisite therapeutic attitudesight the case history
related by Browne (2008%(prg.**

(i) The primary obligation placed on a psychiathyg the principle Primum non
nocereé has generally been understood by clinical psyisia as simply implying
that the benefits to the subject, of any proposeatment must outweigh the
harms®™ The thesis being advanced in this dissertatidhaisthis principle
should be reinterpreted in a preclusive sense plyiing that the primary
obligation placed on a psychiatrist by the prinejp$ to do no harrff. This

interpretation was proposed for two main reasons:

8 See Chapter 7, Subsection A.3. Similarly the ityaf a sexual assault is not lessened by reasyn o
of its brevity.

8 See Chapter 7, Subsection C.3.2.

%t should be noted that it is levelsmérceivedcoercion rather than objective measures of coeritiat
would most closely correlate with threats to Pehnemkr_sus;(and thus of Personhogg) and that are
of most relevance to the dissertation argument.

1 Op. cit.,p.291.

92 See Introduction, Subsection C.2.

9 See Subsection B.2.;hf{ra).

% See Chapter 5, Section D.

%|.e.the ‘best interests’ or ‘benefits/detriments’ erion.

% As discussed in Chapter 5, this statement reqaidegree of refinement:

(i) in stating that the injunction to help has pitipit is not suggested that this should be intetgpd as
permitting a disregarding of any harms that mayensut rather as requiring that the harms which may
be occasioned by the treatment are judged to heegglied by its benefits;

(ii) the statement that the injunction to do norhdras priority, should be understood subject to the
following:

Firstly, the term ‘harm’ requires a gloss: transiearms {.e. discomfort] need to be distinguished from
more serious harms, the latter being those thbing lasting, a psychiatrist would be unwilling to
countenance in his own life unless offset by verystantial, and proven, benefits; these serious$ar
might be better described by the term ‘impairmenie irreversibility of a harm is also relevamt i
assessing its seriousness; the default assumpiog that it should be deemed to be serious utiess
contrary is clearly shown.

Secondly, harms which are of such a nature as twtveeighed by the benefits of treatment, are
defeasible either by the consent of the subjeblya court.
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(a) in relation to consensual treatmeanénsured the necessity of obtaining

a subject’s informed consent before the commenceofdreatment thus
removing from the clinician’s shoulders the respoilisy not to cause a
harm if that harm was a foreseen possible conseguefrthe treatment.
Thus the reinterpreted principle is — unlike thesbinterests’ principle — in
accord with modern legal requirements.

(b) in relation to coercive treatmeiitraised a significant barrier against the

re-emergence of psychiatric treatments such asdabowhich had been
justified on the ‘best interests’ interpretatiortloé principle; the hope being
that a later generation cannot look back at nowectirpsychiatric
treatments, with shock and disbelief — as now atmmbto ‘treatments’ such
as lobotomy — that they had not only been widebdusut regarded as
embodying a therapeutic ideal.
Thus, in relation to a proposed coercive treatntéetmaxim implies that
the psychiatrist is under an obligation to enSuteat the proposed
treatment will not entail any impairmefit.In circumstances where the
psychiatrist is unable to give such an assurahee, & number of
alternatives are possible:

1. It should be noted that a coercive detentiors aad necessarily

imply that all subsequent treatment decisions rbastoercive; it may

well be that the subject is competent to conseatpgmposed

treatment. Itis clearly of importance that theqadures used in

making any such assessment of competence be fudlyndented.

2. The subject may have, when competent, execupeavar of

attorney; if so, the exercise of any such powettefrney should be

regarded as final though subject to review by atcou

3. The subject may have, when competent, executed\zance

directive covering a treatment decision such aspgtaposed; the

" The psychiatrist must be ‘well-nigh certain’ thiapairment will not result; the phrase “well-nigh
certain” is intended to describe circumstances wiet only is it the belief of the vast majority of
clinicians that such an intervention will not causg@airment but that no (minority) school of clirdinos
exists, which argues that it would cause impairmdtus, for example, whilst the majority of clialc
psychiatrists might believe that the use of ECTseawno impairment; a minority (seeprg believe that
it does; accordingly it could not be said of ECatth is “well-nigh certain” that it does not cause

% See Chapter 5 where it was pointed out that teansiarms €.g.discomfort) need to be distinguished
from more serious harms, the latter being thosg thi@ang lasting, a psychiatrist would be unwilj to
countenance in his own life unless offset by verystantial, and proven, benefits; the term ‘impainih
was used to refer to such serious harms.
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exercise of any such power of attorney should barged as final
though subject to review by a court.

4. In all other cases the treatment decision meiseferred to a
court® This can be achieved either by a process wheteby
clinician automatically refers the decision to toaurt for its decision
[automatic referrd] or by a process whereby the subject is entitled
to appeal decisions both as to his competence satalthe proposed
treatment to a courtdlective referrdl. Such a process of elective
referral is operativV&® in many European countries and has been
described as follows:

... the patient has the right to demand a secondaphby an
external MD of choice and has the right to applealmedical
judgment (on incompetence and on the medical proegdn
court (including the right to appeal the court dam to higher
court — practices and interpretations differ on mwhad whether
awaiting the court’s decision suspends the meditaivention,
with clear cases at both ends of the spectrurhéifritervention
is irreversible, it is suspended without doubthi intervention
is life saving, it is not suspended in the absericerecent,
indisputable, signed and dated written living weéfusing that
specific intervention in these specific circumses)c®

In making a choice between a process of automefigcral to the
courts or one of elective referral, the efficietilisation of court, legal
and medical resources is clearly of importance vewehe defence
of the rights of the one who it is proposed to sabjo coercive
treatment, is of paramount importance. The regoiuif such

guestions clearly require further research.

(iii) In relation to coercive psychiatric treatmenthe requirement that a proposed

treatment does not occasion impairment must bédiged — in all but the most

exceptional circumstances — not by means of unedl@inical judgement? but

on the basis of evidence-based studies.

(iv) The few, limited, analyses that have soughté¢termine the prevalence of

evidence-based psychiatric treatments, have coadltitht approximately half of

% In such circumstances the court (much like thgesuilin the case of consensual treatment) removes
from the clinician’s shoulders the responsibilibyriot cause a harm if that harm was a foreseerilpess
consequence of the treatment.

190 professor Joris Vandenberghe, personal commuoicati

Ibid. Itis unclear whether such elective referralsusthapply toall proposed coercive medical
treatments such as, for example, the installinaavenous line by a nurse under medical supemisi
102 5ee Chapter 5 where it was concluded that psy@hasessments of the benefit or detriment of
psychiatric treatments which are based solely micell judgement, are unreliable.
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all psychiatric treatments are evidence-based.

In such reviews, the standard used in assessiegtent as being evidence-
based is the simple existence of randomised expetahstudies showing that on
balance, the treatment is likely to be benefidla; soundness of such studies is
presumed. The results of such analyses do notiforenestimation of the
proportion of psychiatric treatments — (aanébrtiori) of coercive psychiatric

treatments — that may occasion harm.

(v) The influence of the pharmaceutical industrytlom nature, conduct and
reporting of psychiatric research is pervasivesrottidden, and is of such a
magnitude as to cast doubt on the impartialityeotiyity and evidence base of

much published researt?

(vi) The incontrovertible conclusion to be drawarfr the existence of grossly
inconsistent results in relation to trials of fisstd second generation
antipsychotics® is that some supposedly evidence-based studipering the

psychiatric use of antipsychotics, are deeply fwe

(vii) There is a manifest reluctance amongst mdmycal psychiatrists to
changing their beliefs in relation to the approjgrigrescribing of antipsychotics,
in the face of authoritative disconfirming evidemegating to their safety and

efficacy of atypical antipsychotic¢®

Assessments of dangerousness

() There is a widespread belief amongst the gempentalic, that the presence of

mental disorder greatly heightens the risk of vick2 However, the

193 5ee Appendix J. An indication of the level ofaward influence on academic psychiatry by the
pharmaceutical industry, is given in a New York €sreditorial on the Harvard psychiatrist Dr. Joseph
Biederman which was entitledEXpert or Shill?

Editorial (2008). ‘Expert or Shill?The New York Time80 November.

194|n that antipsychotics are commonly used in thatment of schizophrenia which (as discussed
earlier) can function as a surrogate for those liaygc conditions precipitating coercive interviem; the
conclusions concerning antipsychotics are of paldicrelevance to the dissertation argument.
Conclusions concerning antidepressants are givapendix K.

195 see Appendix L and, in particular, Tyrer & Kend@009) who in an editoridlhe Lancetcommented
that:

... what was seen as an advance 20 years ago ..wjsand only now, seen as a chimera that has
passed spectacularly before our eyes before diasipgeand leaving puzzlement and many
guestions in its wake. ...

The spurious invention of the atypicals can nowdgarded as invention only, cleverly
manipulated by the drug industry for marketing msgs and only now being exposed.
1% See Appendix L where the author of the Cutlassidys[Jones (2007)] recommended thadticated
clinicians as well as their patients should beginiake into account the results of such trialslrging
the importance of trusting the data rather thamadi intuition and drawing on the analogy of habby
of hill walking, he said:
Sometimes the compass tells you go straight int fobgou, but you somehow know it is wrong
and that north is behind you,... | have learned tofothe compass.
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preponderance of research indicates that — intikeree of substance abuse — the
risk of violence is no greater than that occuriim¢he general population and,
furthermore, that substance abuse itself is thegresictor of violent behaviour.
There are grounds for contending that, in resptmseedia pressure, many
politicians and some eminent psychiatrists, ratihen challenging, collude with

and thereby reinforce, these public misperceptions.

(i) Some eminent academic psychiatrists appeheeiinwilling or unable to
appreciate either the high rate of error involvegsychiatric risk assessment or
the extremely serious consequences that may laefatine subjected to such an

erroneous assessment of dangerousness.

Stigma
(i) Studied®’ designed to assess the presence amongst psyathiafrstigmatising
and stereotypical attitudes towards their patibaige found such attitudes to be
as, if not more, prevalent than amongst the gemeralic.
This suggests that the campaigns against psychg&igima, led by the psychiatric

profession and addressed to general public, mayiterily self-serving %

(i) Campaigns against psychiatric stigma, mustdpaced by a rights based
perspective’”® which focuses on the penalising of discriminatoepaviour

against psychiatric ‘survivors

B.2.2: Proposals: Psychiatry

(i) The lack of reliable, complete data in relattorthe use of coercive practices in
psychiatry must be urgently addressed; data maktde details of the
consequences of the use of coercive methods gratticular: the incidence and
nature of iatrogenic harm; of psychiatric misdiagis@nd of erroneous

assessment of dangerousness.

197 See Chapter 7 and, in particular the discussidvianélt (2006) and Clarke & Rowe (2006).

1% 5ee Chapter 7 and especially Chamberlin (2006).

199 As has occurred in relation to AIDS suffers. &ks® the Report of The National Council on

Disability (2000), p.25:
NCD heard numerous eloquent pleas for servicesntbeg responsive and respectful, and which
allowed recipients the same rights and freedomaratitizens take for granted. It is important to
keep in mind that the hearing was one of the rapodunities for people labeled with psychiatric
disabilities themselves to be the major voice gogernment-sponsored inquiry into mental health
issues. It is common for mental health policy déstons never to mention words such as
“involuntarines%or “force” because these topics are seldom addressed dxcepbple who
have suffered because of them.

This reports was entitledrfom Privileges to Rights

10 gyrvivor is the self-descriptive term preferred by thosepatients who campaign against forced

psychiatric treatment; see, for example, Emeri€log).
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(ii) The psychiatric profession must, in its praes, manifest an
acknowledgement and acceptance of the likelihoqusg€hiatric misdiagnosis,

iatrogenic harm and erroneous assessments of darsgess.

(iif) The psychiatric profession must accept tHatical psychiatrists should be
legally liable for the negligent breach of theilightions in the same manner and,

to the same extent, as are other medical profession

(iv) Psychiatrists must accept (as have some af Erench*! and Italiar*?
colleagues) the use of coercinacessarilycause harm and strive to achieve

agreement on the choice of psychiatric treatmgnhdgotiation.

(v) A reliable evidence base is required for masyghiatric treatments which are

in common usé®®

(vi) It is imperative that research be undertakeo the use of drug-free and

minimal drug therapies in the management of psycbidisorders:** The

111 gee, for example, an interview with Dr. Jean (afrthe La Borde clinic in France:
When we see a patient, the ethic, the respecttivorembarrass him, but to respect the other who
is there with his personal problem. This needsranpnent form of phenomenological reduction, a
‘bracketing off’ of things, ... It works, becausethis very moment we are ... within the same
landscape of the patient. ... We are not on onewitliethe patient on the other side.
[online], available: http://www.gold.ac.uk/mediaénviewl-jean-oury.pdf [accessed: 4 July 2011].
112 gee, for example, Mordini (1994):
“The health system is required to propose a theripeath. If this path starts without the
patient’s consent, it should be considered a failaf the systehjNorcio (1988]. The therapeutic
path cannot therefore admit compulsory/coercivatinents (other than as a sign of its failure); on
the contrary it can obviously conceive negotiatedtments.
The reference is to Norcio B., Pastore V. (1988)ohsenso del malato di mente al trattamento:iqual
indicazioni per i servizi. In Cendon P. (Bdi altro diritto per il malato di menteNapoli, 255-265.
113 See Appendices K and L.
Although ECT has been regarded by most psychia@isthe .. the gold standard for treating severe
depressiori.[Goodman (2011)], it has recently come under veze scrutiny. Read & Bentall (2010), for
example, summarise their findings:
ConclusionsGiven the strong evidence (summarised here) idigtent and, for some, permanent
brain dysfunction, primarily evidenced in the foofiretrograde and anterograde amnesia, and the
evidence of a slight but significant increased okleath, the cost-benefit analysis for ECT is so
poor that its use cannot be scientifically justifie
An FDA subcommittee on ECT has recommended thz gubjected to rigorous testing as to its safely
and efficacy [Brown (2011)]:
The majority of the 18-member committee said naugih is known about ECT, ... to allow the
devices to be used without more research intos$ulness and hazards.
... the advisory panel heard FDA staffers descrile& tinalysis of hundreds of ECT studies. As a
group, the studies tended to be poorly designedétiictoo few patients to allow the drawing of
firm conclusions. Many failed to follow patientsnlg enough to discover the duration of ill
effects.
... Panel member Christopher A. Ross, a psychiarndtneuroscientist at Johns Hopkins
University, asked if the published studies ideatifany risk factors that predisposed patients to
memory loss and thinking impairmenEvidence-based data for that issue just doesrst,¢xaid
Peter G. Como, a neuropsychologist at the FDA.
Brown, D. (2011). ‘FDA panel advises more testifiggbock-therapy' devicesWashington Pos8 Jan.
14 35ee, for example, the judgemenDRP v B(2011) concerning the detention of ‘B’ in the Caitr
Mental Hospital, in Dublin:
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influence of pharmaceutical companies in supprgsaid distorting the results of
drug trial*® adds further emphasis to the need for such treasnespecially in

relation to schizophrenid®

B.3: Conclusions and Proposals: L&W

The not insubstantial possibility that a coerciveivention is precipitated by a
psychiatric misdiagnosis or an erroneous assessmheangerousness, and which will
result in a treatment which may have deleteriotexces on the health of the subject,
cannot find any shelter under the doctrines ofrpatesm which the courts have often
adopted in their reluctance to subject psychiaimiercive psychiatric practices to
careful scrutiny.

It is clear that once the possibility of such ocences is accepted, the courts would be
duty bound to defend the rights of anyone who migghsubjected to such eventualities
and — since such cases cannot be readily idengfiedpt by a judicial investigation — to

subjectall coercive psychiatric interventions to a judiciedginy.

It is of interest to note that in some of thoseesashich perchance did fall to be
judicially examined, the judicial assessment ditlaomform to psychiatric assessments
as, for example:
- in the Manweiler casé®, his psychiatrist had noteda“serious history of
violence” Yet on cross examination it became clear thatdnly evidence for this
assertion was that on the evening in question, Méewhad beendggressive in
voic€ towards his mother.
- In the Bingley casg® his psychiatrist — who had assessed Bingley g be
dangerous and in need of coercive treatment —Usitfi¢d his assertion on the

grounds that: Me gets up in people’s faces. | think the majaritpeople would

[5.14] In the course of her evidence, Dr. Linehald the Court that since taking over as the
defendant’s treating psychiatrist, almost two yeays, she has seen him on fifty-five occasions.
Dr. Linehan told the Court that these meetingsthisbn average, fifteen minutes except when a
particular assessment of the defendant’'s menti& &tas being undertaken and then the meeting
would last longer. On these occasions, up todier people might be present, and on the other
occasions, the numbers would vary.
[5.15] Unfortunately, what is clear from Dr. Linatig evidence is that she does not see it as part
of her function in this particular case to attetapénter into a meaningful therapeutic relationship
with the defendant.

[Emphasis added]

115 See Appendix J.

118 See Appendix L on non- or minimal drug treatmentsthizophrenia.

17 These conclusions and proposals relate to the legal system.

118 See Appendix H.

119 5ee Chapter 6.
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just punch hin.
The court did not accept the psychiatric assessofatdngerousness.

- In the Starson ca¥8the Canadian Supreme Court in rejecting the agiidic of
two psychiatrists that Starson be forcibly medidatéth neuroleptics, stated that
there was no evidence that the proposed medicatiarikely to ameliorate
Professor Starson’s condition and that neurolepg&dication carries with it:.%.
significant, and often unpredictable, short ternddong term risks of harmful side
effects.

None of these incongruities would have come tatlighthe absence of a judicial

review.

Another area where the appropriateness of judieiaéw has been contested is in
relation to the Guantanamo Bay cases in the USgtbéen involve assessments of
dangerousness by terrorism ‘experts’ and have seltEen subjected to full judicial
scrutiny. In one such case whilst terrorism e>gbéd cited three independent pieces of
evidence, the courts had found that these weredtition of essentially the same

piece of evidence; the court statin§vé are not persuaded. Lewis Carroll
notwithstanding, the fact that the government Isagd it thrice’ does not make an
allegation true?*?*

Again the point may be made that in the absenegjudicial review such evidential

deficiencies would not have come to light.

The judicial review of coercive psychiatric intemismns cannot be left to such
happenchance and — as suggested by OldfSsea countervailing force needs to be
put in place to scrutinise clinical psychiatric gfee especially when the use of
coercion is envisaged. It was concludsdpfg that a rights based approach is the only
mechanism likely to be effective in combating pssic stigma; such an approach
clearly requires the close involvement of the legyastem and its mechanisms of judicial

review.

B.3.1: Conclusions: Law

(i) The unwillingness of the courts to activelyonise the coercive psychiatric
interventions, on the grounds of their supposedtgimalistic nature is

insupportable; this is manifestly evident when lssibility of a coercive

120 5ee Chapter 5.
121 parhat, Huzaifa v Gates, Rob&R006).
122 5ee Introduction.
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intervention grounded in a psychiatric misdiagnasisrroneous assessment of

dangerousness, and resulting in iatrogenic hartaken into account.

(i) In view of the fact that deprivation of libgrand coercive treatment grema
facie harmful, there is no justification for the currgmactice of interpreting the
rules and legislation governing coercive psychaatrterventions, as being other

than mandatory.

B.3.2: Proposals: Law

(i) All coercive psychiatric interventions, wheth@rdetention or of treatment,
must be reviewed by a court at the earliest oppdytua maximum period of
seven days is suggested.

Mindful of the fact that many psychiatrists haveibeshown to be overconfident
in their diagnostic skills and unreliable in theredictions of the benefits and
detriments of psychiatric treatment, it is necegflaat the court ‘descend into the
arena’ and actively scrutinise the evidence on wpgychiatrists purport to base
their opinions. If necessary, a court-appointegtpmtrist or psychologist could

assist in such a scrutiny.

(i) It is necessary that those who believe thaythave been harmed as a result of
a psychiatric intervention, are afforded unfettesiedess to the courts subject only

to the usual rules in relation to vexatious litigat

(iif) The court must rigorously distinguish betwegm application for a coercive
psychiatric intervention based on a subject’s sapddbest interests’ and one

based on his supposed ‘dangerousness to others’.

(iv) Bearing in mind that the primary obligatiorapkd on a nation’s courts is to
defend the personhood of its citizens, courts shbalmindful of the fact that, in
assessing an application based on a subject’s sagpoest interests’, such
interventions have, on occasion, been shown to hadesuch catastrophic
conseqguences that they have resulted in the déstrur diminution of a
subject’s personhood.

Recognising that the use of coercion is itself dging every effort should be

made to find non-coercive alternatives.

(v) The standard of proof required for a committalthe grounds of
dangerousness to others should be the same asfioniaal convictioni.e. of the
order of 10:1.
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(vi) The courts should be mindful of the fact tpaychiatrists have been shown to
be unreliable in their assessments of dangerousfessrdingly, in assessing an
application based on a subject’s supposed dangeFssisa coercive intervention
should only be permitted if it can be shown th&atos who manifest an equal or
greater level of dangerousnesgy(by reason of alcohol or drug use) are
subjected to a comparable level of coercive intetioa.

The implementation of any such test poses partidiféiculties and the
establishment of a monitoring system is requiredssto enable an ongoing audit
of those detained on the grounds of their dangeesss in order to determine
whether the number of those detained on psychigtaands, when compared
with the number of those detained on other groucaisesponds to the

independently determined, actual level of risk pdsg the differing group&?

(vii) In view of the fact that the prolonged usepsfychoactive drugs as a
mechanism of restraint (whether or not describett@stment’) may be
considerably more invidious than physical restrairthat it trespasses on the
psyche of the subject; the courts, whilst they ipeymit coercive psychiatric
intervention é.g detention or restraint) in the interests of athshould be loath
to sanction the coercive administration of psychiwadrugs (other than for
purposes of short term, emergency restraint) utheeguise of a psychiatric

‘treatment’.

123 | est such a proposal appear unworkable, a ndnlas system is used in determining whether
security services rely on ‘racial profiling€. the targeting of particular racial minorities asngy more
likely to be involved in particular types of crinaility) in the exercise of their discretionary posieSee,
for example, Dodd (2011) who in a report of a cgudceedings, noted the use of the argument that:

... a disproportionate number of black Londonerssagrched in violation of article 14 of the
European convention on human rights ... statisticmlence implies that a black person is more
than nine times more likely to be searched thamigevwperson.

Dodd, V. (2011). "Racist' stop-and-search powetsetchallengedThe Guardian8 July.
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